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Richard N. Carpenter 
G. Stanley Crout 
Charles D. Olmsted 
Michael R. Comeau 
Larry D. Maldegen 
Sunny J. Nixon 
William P. Templeman 
C. Molt Woolley 

San/a Fe, New Mexico 87504·0669 

August 11, 1983 

Jon J. Indo// 
Stephen J. Lauer 
MichaelS. Yesley 
Lindsay A. Lovejoy, Jr. 
Patricia J. Turner 
Thomas C. H. Mills 

Mr. Dick Whittington, P. E. 
Regional Administrator 
EPA, Region VI 
1201 El.m Street 
Dallas, Texas 75270 

Dear Mr. Whittington: 

Homestake Mining Company ("HMC") hereby requests, pursuant to 40 
C. F. R. §124. 74 an adjudication or evidentiary hearing in the matter 
of NPDES Permit No. NM-0020389. The following information is submit­
ted: 

1. The name and address of the person making the request is: 

Homestake Mining Company 
Post Office Box 98 
Grants, New Mexico 87020 

2. HMC is the owner and operator of the I on Exchange facility for 
which the Regional Administrator has determined to issue the 
above referenced Permit. 

3. HMC represents no persons other than itself in this request. 

4. Upon motion of any party granted by the Presiding Officer, or 
upon order of the Presiding Officer, sua sponte without cost or 
expense to any other party, the requester shall make available 
to appear and testify, the following: 

(i) The requester, through employees, consultants and agents, 
directors and officers of the requester having knowledge of 
the above referenced permit or facts concerning the dis­
charge permitted by the permit or related facts. This 
statement does not constitute a waiver of any applicable 
legal privilege, and HMC requests that the EPA and any 
other interested persons and parties to this proceeding 
similarly make available witnesses for examination and 
cross-examination. 
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5. HMC requests an adjudicatory hearing in order to contest the 
EPA's jurisdiction and to contest the provisions and conditions 
contained in the proposed permit as being invalid and not in 
accordance with law. The particulars of each issue proposed to 
be considered at the hearing are set forth in item (6) below. 
HMC discussed the legal and factual issues it raises in this 
request in its comments of June 15, 1983, letter to EPA on the 
NPDES Permit No. NM-0020389 and incorporates those comments 
herein and the material submitted therewith as part of this 
administrative record. HMC anticipates hearing on the listed 
issues will take one or two days. 

6. Legal and factual questions at issue, factual areas to be adjudi­
cated, and their relevance to the permit decision are as follows: 

A. WHETHER THE EPA HAS NPDES DISCHARGE PERMIT JURIS­
DICTION PURSUANT TO THE FEDERAL WATER POLLUTICN 
CONTROL ACT AMENDMENTS OF 1972, PUBLIC LAW 92-500. 

HMC believes that the discharge involved is not a discharge into 
"navigable waters" and that such discharge does not move into "navi­
gable waters". Therefore, each and every provision of permit is void 
as being beyond the EPA's statutory authority. 

The above described permit describes the receiving waters for the 
discharge as the "Arroyo del Puerto to San Mateo Creek" (Page 1). 
HMC submits that neither the Arroyo nor San Mateo Creek is a "water 
of the United States" as such term is used in the Federal Water 
Pollution Control Act Amendment of 1972, as amended (the "Act") and 
as such term has been construed by the courts in interpreting the 
Act. The EPA's jurisdiction under the Act covers only discharges 
into the waters of the United States. In support of its position, HMC 
points out that the Arroyo del Puerto at the place of discharge is 
neither a navigable water nor does the discharge move in·(o a navi­
gable water and that the discharge amounts to a discharge upon the 
surface of the land which is not within the scope of the Act. 

HMC's predecessor, United Nuclear-Homestake Partners (" UN-HP"). 
filed an adjudicatory hearing request on June 4, 1976 on the juris­
diction of the EPA to issue a permit to UN-HP No. NM-0020389 (the 
predecessor of the proposed permit here). One of the issues raised 
by the applicant in its request for an adjudicatory hearing was 
whether EPA has NPDES discharge permit jurisdiction to issue a 
permit pursuant to Federal Water Pollution Control Act Amendments of 
1972. An adjudicatory hearing was granted and the applicant filed a 
stipulation of facts unique to the applicant on June 14, 1978 by the 
parties. The parties agreed to submit to the Regional Administrator 
of Region VI as the sole record for use by the Regional Administrator 
the hearing record developed in the adjudicatory hearing involving 
Kerr-McGee Nuclear Corporation NPDES Permit No. NM-0020532 with 
the supplementary stipulation of facts. Applicant and the other 
parties briefed the issues and submitted proposed findings of fact and 
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conclusions of law in the matter of United Nuclear-Homestake Partners 
NPDES Permit No. NM-0020389. The Acting Regional Administrator 
entered an initial decision and findings. 

HMC petitioned the EPA for review of the Regional Administrator's 
initial decision. HMC just received the Order of August 5, 1983 of 
the EPA Administrator denying Its Petition For Review. HMC plans to 
seek judicial review of the EPA's decision. Meanwhile, EPA has 
issued to HMC a new permit for which HMC submits EPA does not 
have jurisdiction. HMC asks that an evidentiary hearing be granted 
and that the matter be reheard. The entire permit should be stayed 
during the permit term until a final decision is made by the reviewing 
court and final agency action occurs on the newly issued permit. 

HMC's arguments and factual grounds supporting its position that EPA 
does not have jurisdiction to issue the NPDES discharge permit issued 
on July 15, 1983 are largely contained in its Petition for Review, 
Proposed Findings of Fact and Conclusions of Law, Briefs, Stipula­
tions and the Record In The Matter of United Nuclear-Homestake 
Partners, Grants, New Mexico NPDES Permit No. NM-0020389. 
However, there exists new evidence in that the amount of water 
discharged into the Arroyo and the water in San Mateo Creek has 
been substantially decreased. HMC submits and incorporates copies 
of the above documents:* 

* 

** 

1. Stipulation and Agreement between the parties of June 14, 
1978; 

2. Stipulation of Facts between the parties of June 14, 1978; 

3. Hearing transcript in the matter of National Pollutant Dis­
charge Elimination System Permit for Kerr-McGee Corpora­
tion, Churchrock, New Mexico NPDES Permit No. 
NM-0020524 and Kerr-McGee Nuclear Corporation, Ambrosia 
Lake, New Mexico NPDES Permit No. NM-0020532;** 

4. Testimony of Dr. Ganus; 

EPA holds the original record of this matter. Thus, any part of 
the record referred to in these comments is incorporated herein. 
Inasmuch as this proposed permit involves much of the same 
material as submitted in the record of In The Matter of UN-HP, 
NPDES Permit No. NM-0020389, it is the same proceeding for 
purposes of 40 CFR §124. 13 and the record may be incorporated 
by reference. 

References throughout these comments to testimony, exhibits and 
the transcript are to the Kerr-McGee transcript, which is on file 
with the EPA and is incorporated herein. 
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5. Brief and Reply Brief of United Nuclear-Homestake 
Partners, NPDES Permit No. NM-0020389; 

6, Proposed Findings of Fact and Conclusions of Law of United 
Nuclear-Homestake Partners, NPDES Permit No. NM-0020389; 

7. Petition for Review of Initial Decision of Regional Adminis­
trator in the Matter of United Nuclear-Homestake Partners 
Grants, New Mexico NPDES Permit No. NM-0020389. 

The classification that the Arroyo del Puerto and San Mateo Creek are 
waters of the United States or navigable waters is factually errone­
ous.* HMC's discharge is to an arroyo for which the sole sources of 
water are the discharges derived from the Kerr-McGee and 
Partnership underground mines and intermittent precipitation. 
Upstream from the Partnership facilities the arroyo is dry except in 
time of precipitation. It flows only in direct response to precipita­
tion, and receives no water from springs and no long continued 
supply from melting snow or other surface sources. The same would 
be true of the entire arroyo in the absence of the Kerr-McGee and 
Partnership discharges (Exhibits AL-3.A, 3.B, 3.C, and EPA 18 at 2. 
Ganus testimony at 3, 4; Duggan testimony at 2/Transcript at 
149-150). Approximately three miles down gradient from the Kerr­
McGee discharge point the Arroyo del Puerto converges with San 
Mateo Creek. The U.S. Geologic Survey in 1977 measured an average 
flow of 0. 76 cubic feet per second at its guaging station on the 
Arroyo del Puerto approximately 1,000 feet up gradient of the con­
fluence. (Ganus testimony at 5/Transcript at 247). The evidence 
showed the entire flow of the San Mateo Creek is normally absorbed 
into the alluvium. Typically this occurred approximately 1. 3 miles 
downstream from the confluence of the Arroyo del Puerto and San 
Mateo Creek. (Exhibit EPA-18 at 3/Transcript 150-158, 161, 198-199, 
259-263.) As the discharges have been substantially reduced, this 
new evidence will undoubtedly change these facts. 

There does not now exist a continuous channel with or without water 
flow extending the San Mateo Creek to the Rio San Jose. Further, 
there was no evidence to establish that HMC's discharge reaches the 

* Moreover, the Public Notice erroneously describes the Arroyo del 
Puerto and San Mateo Creek as a water of the United States 
classified for "recreation and support of desirable aquatic life 
presently common in New Mexico waters." 

EPA's response to HMC's comment on this classification is irrele­
vant. EPA addressed the Rio Grande River as a water capable 
of sustaining aquatic life. The point is that HMC does not 
discharge into the Rio Grande but to the Arroyo del Puerto, 
which is not a water of the United States, does not connect with 
the Rio Grande, and does not contain water sufficient to sustain 
aquatic life, for the above reasons. 
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Rio San Jose or any discharge of any pollutant reaches the Rio San 
Jose. (Tr. at 263, 294-295) Even assuming arguendo a severe flood 
were to occur to carry water from the San Mateo Creek to the Rio 
San Jose, the amounts of constituents of concern to EPA would be so 
minute as to be totally undetectable. Moreover, the record did not 
support such a flood. The record showed that flooding severe 

enough for water to flow over the unchannelled land between the San 
Mateo Creek and the Rio San Jose is extremely rare, if it ever occurs 
at all. (Ganus rebuttal testimony at 7, 9-10; Nylander Testimony at 
5, 7/Tr. at 253, 265-268, 336, 344-348, 373-377, 400-401). 

B. WHETHER THE CONDITIONS ADDED BY THE STATE CERTI­
FICATION ARE IN COMPLIANCE WITH SECTION 401 OF 

. THE CLEAN WATER ACT, AS AMENDED. 

The New Mexico certification represents the conditions the State 
required be added to the permit were necessary to: 

11 ••• assure compliance with the applicable pro­
visions of the Clean Water Act Sections 208(e), 
301, 302, 303, 306 and 307 and with appropriate 
requirements of State Law. 11 

The State's claim does not square with the facts nor the law; there­
fore, the conditions contained in New Mexico's certification were 
unlawfully added under Section 401 of the Clean Water Act and should 
be deleted. Because contested, the conditions added by certification 
should be stayed until final action occurs. 

These conditions include: 

1. Added to Part Ill (5) of the permit: 

2. 

Water Quality Standards for Interstate and Intrastate Streams in 
New Mexico: Part 1, Sections 1-102 F, General Standards, 
Hazardous Substances and 1-102 G, General Standards, Radio­
activity. 

Added to part 1, Section A - Effluent Limitations and Monitoring 
Requirements were the following effluent characteristics with 
limitations and monitoring requirements: 

Lead-210 
Polonium-21 0 
Barium 
Manganese 

1. State Law 

Section 401 requires that a certification shall set forth effluent 
limitations and monitoring requirements to assure the applicant will 
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comply with appropriate State law. The conditions were not neces­
sary to comply with State Standards. First, the New Mexico Inter­
state and Intrastate Stream Standards do not apply because the 
Arroyo del Puerto and San Mateo Creek are neither interstate and 
intrastate streams. Clearly, neither of these streams is listed under 
Part 2 of those standards as streams to which particular standards 
apply. Secondly, the standards plainly state they apply to "all 
surface waters of the State which are suitable for recreation and 
support of desirable aquatic life presently common in New Mexico." 
Neither the Arroyo nor the Creek are suitable for such uses and do 
not support desirable aquatic life. The EPA Regional Administrator's 
findings do not contain any reference to aquatic life or recreation in 
the Arroyo del Puerto or San Mateo Creek or their suitability for 
such purposes. The findings do not even mention such uses after a 
thorough hearing on the characteristics and uses of the Arroyo and 
Creek. The reason is simple. Neither have the water to sustain 
such life. HMC's discharge is to an arroyo for which the sole 
sources of water are the discharges derived from the Kerr-McGee and 
Partnership underground mines and intermittent precipitation. Up­
stream from the Partnership facilities the arroyo is dry except in time 
of precipitation. It flows only in direct response to precipitation, 
and receives no water from springs and no long continued supply 
from melting snow or other surface sources. The same would be true 
of the entire arroyo in the absence of the Kerr-McGee and Partner­
ship discharges (Exhibits AL-3.A, 3, B, 3.C, and EPA 18 at 2. 
Ganus testimony at 3, 4; Duggan testimony at 2/Transcript at 
149-150). Approximately three miles down gradient from the Kerr­
McGee discharge point the Arroyo del Puerto converges with San 
Mateo Creek. The evidence showed the entire flow of the San Mateo 
Creek is normally absorbed into the alluvium. Typically this occurs 
approximately 1. 3 miles downstream from the confluence of the Arroyo 
del Puerto and San Mateo Creek. (Exhibit EPA-18 at 3/Transcript 
150-158, 161, 198-199, 259-263.) As even less water is now discharg­
ed, constituting new evidence, even less water is at issue, making a 
nexus for these standards even more remote. 

Indeed, the Arroyo and San Mateo Creek are not streams at all. A 
stream by definition must sustain water and must have a bed and 
banks. The lack of water is clear from the foregoing facts. Similar­
ly, there does not now exist a continuous channel with or without 
water flow extending the San Mateo Creek to the Rio San Jose. 
(Exhibits EPA-31 (a) (b) and Southwest 1 /Transcript at 129, 224-Ganus 
Rebuttal Testimony at 5). 

Even assuming arguendo the State interstate and intrastate standards 
apply, Section 1-102 G thereof would not require sampling under the 
NPDES permit to comply with Part 4 of the NMEIB regulations. 

Measuring and analyzing as required in the permit for Lead-210, 
Polonium-21 0, Barium and Manganese will be unnecessary and inordi­
nately time consuming and expensive for the insignificant concentra­
tions involved. Polonium-210 has been dropped from the New Mexico 
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Environmental Improvement Division ("EID") Radiation Protection 
Bureau analytical list because nothing above extremely insignificant 
values has ever been observed. This same agency now through 
certification conditions would have HMC sample every 60 days for 
Polonium. Further, before Polonium-21 0 would begin to approach the 
limit set forth in Part 4 of the New Mexico Radiation Regulations, 
certain other radionuclides already analyzed would exceed their limits. 
Thus, excessive readings of other radionuclides, including Radium-226 
and uranium, would be sufficient indicators of anything other than 
negligible Polonium-21 0 concentrations. Moreover, inasmuch as 
concentrations of these radionuclides are limited under the proposed 
NPDES discharge permit, the concentrations of Polonium-210 must 
necessarily be maintained at below concentrations set forth in Part 4 
of the New Mexico Radiation Protection levels and thus the public 
health consistently would be protected. 

Further, Lead-21 0, Barium and Manganese should not be measured, 
sampled and analyzed since less than detectable values of these 
constituents are all that have been observed. These are analyzed 
quarterly now under HMC's New Mexico radiation license. As less 
than detectable values are involved, there would be no reason to 
sample and to dramatically increase the cost and time involved. For 
example, for Lead-210 three weeks are involved before the results are 
obtained. 

2. Federal Law 

Compliance with the State interstate and intrastate stream standards 
is not necessary for the discharge to comply with Sections 208(e), 
301, 302, 303, 306 and 307 of the Clean Water Act, and is not neces­
sary for State certification. 

Nor is effluent limitation and monitoring for Polonium-210, Barium, 
Manganese, and Lead-21 0 necessary to comply with the listed sections 
of the Clean Water Act, as amended. (Sections 208(e), 301, 302, 
303, 306 and 307) 

If these parameters were considered necessary for effluent limitation 
or water quality, they would already be included in the effluent 
limitations in EPA's Uranium, Radium and Vanadium Ores Subcategory. 
( 40 CFR §440. 32) They are not. Thus, they should be deleted from 
HMC's permit. 

The State of New Mexico makes clear in its June 16, 1983 letter to 
EPA that "the attached certifications are conditioned on any evidence 
that may be presented at a public hearing if granted." Thus, even 
the State envisions its certification conditions conditional upon evi­
dence presented at a hearing. 
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Finally, the State by letter of May 26, 1983, notified HMC it planned 
to impose conditions in HMC's NPDES permit. HMC by its June 15, 
1983 comments notified the State it opposed such conditions, elaborat­
ing the reasons. The State, however, did not afford HMC a hearinq 
on its proposed conditions and did not submit a statement of the 
extent to which each condition of the draft permit can be made less 
stringent without violating the requirements as required in 40 CFR 
§124. 51. Thus, the State has violated Section 401 of the Clean Water 
Act, as amended, and its conditions for certification are void. More­
over, the State has waived its right to certify or object to any less 
stringent condition established through the EPA permit issuance 
process. 

Section 307 simply is not applicable because toxic pollutants are not 
present in the discharge. As explained, HMC's quarterly sampling 
for the State demonstrates the negligible levels involved. To require 
superflous monitoring and analysis for the added constituents by the 
State constitutes arbitrary and capricious action. 

HMC is a part of the depressed uranium mining industry which cannot 
afford such unjustified and unnecessary costs. More than 5, 500 of 
the over 7,500 employees of the uranium industry in Northwest New 
Mexico are unemployed. Northwest New Mexico was the largest urani­
um producing area in the United States. Unjustified requirements 
such as the effluent limitations contained in the State's certification 
will only further depress an already beleagured industry and this 
discharger. 

C. WHETHER THE pH LIMITATION INCLUDED IN THE PERMIT 
IS ARBITRARY AND CAPRICIOUS AND OTHERWISE NOT IN 
ACCORD WITH THE LAW. 

HMC's NPDES permit, preceding the newly issued July 15, 1983 
permit, contains a pH limitation between 6. 0 and 9. 0, which is the 
range allowed under EPA's effluent limitation guidelines. 40 CFR 
§440. 52 EPA has inserted a limitation in the newly issued permit of pH 
between 6. 6 and 8. 6, stating this is a State requirement. While the 
present state standard for pH is listed between 6.6 and 8.6, another 
state regulation makes clear that this standard does not apply to any 
discharge subject to a NPDES permit. (See Section 2-100 of the New 
Mexico Water Quality Control Commission Regulations.) New Mexico 
informs us it will propose a change in the near future in its present 
pH standard to 6 to 9. New Mexico does not in its certification 
propose a pH standard of 6.6 to 8.6. EPA arbitrarily has taken upon 
itself to insert this limitation, which is contrary to New Mexico's 
applicable regulation for NPDES permits and is arbitrary, capricious 
and not in accord with EPA's or the State's law. This provision 
should be stayed until final agency action occurs. 
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D. WHETHER THE PERMIT MUST HAVE INCORPORATED THE 
SETTLEMENT AGREEMENT CHANGES TO APPLICABLE 
REGULATIONS. 

The proposed NPDES permit should have incorporated the proposed 
changes in Part 122, 124 and 125 of the consolidated permit regula­
tions, pursuant to the settlement agreement entered into by EPA and 
industry petitioners in the consolidated permit regulations litigation 
(NRDC v. EPA and consolidated cases No. 80-1607 [D.C. Cir. filed 
June 2, 1980 ]. These changes are described by EPA as "reducing 
the regulatory burdens imposed on permittees" 47 Fed. Reg. 
p. 52072. Nov. 18, 1982. There are a number of issues settled in 
the agreement which are not reflected in the proposed permit. At a 
minimum, Part II, Standard Conditions for NPDES Permits should have 
been amended to include in Section A, a new paragraph which would 
provide· for modification of the permit in conformance with final rules 
under the settlement. 

All of the discharge limitations in Part 1 A should be designed as net 
limitations in conformance with the proposed changes in Section 
122.63(h) of the rules. 

Part II, Section B. 3, Bypass of Treatment Facilities, of the permit 
should have been modified to reflect the proposed changes in Section 
122. 60(g) of the rules which would eliminate the restriction prohibit­
ing bypass except where necessary for essential maintenance pur­
poses, so long as such bypass would not cause a violation of the 
permit effluent limitations or other permit conditions. This change 
also revises the current rules to make it clear that installation of 
backup equipment is not necessary unless otherwise called for. 

Part II, Section B. 4, Upset Conditions, of the permit should have 
been modified to reflect the proposed changes in Section 122.60(h) of 
the rules consistent with court rulings on this subject. 

Part II, Section D-11, Signatory Requirements, of the permit should 
have been modified to reflect the proposed changes in Section 
1222.6(b) (2) of the rules to allow an individual or position having 
overall responsibility for environmental matters for the company to 
sign all applications, reports or information submitted to EPA. 

HMC believes that the above sets forth ample grounds upon which an 
adjudicatory hearing should be granted. The issues set forth above, 
in HMC's opinion, raise mixed questions of fact and law and include 
factual, scientific and economic issues which can only be resolved by 
an adjudicatory hearing. It is HMC's understanding that pending 
final agency action every provision of the permit is stayed. 
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cc: Charles Nylander (NMEID) 

Respectfully submitted, 

HOMESTAKE MINING COMPANY 

STEPHENSON, CARPENTER, 
CROUT & OLMSTED 

By--=$~_,_, ~..,..-') ,...J..._(-'-7. ,"-&""-"i-/.­
Attorneys for I 
Homestake Mining Company 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION VI 

IN THE MATTER OF 

NATIONAL POLLUTANT DISCHARGE 
ELIMINATION SYSTEM PERMIT FOR 

UNITED NUCLEAR-HOMESTAKE 
PARTNERS 

GRANTS, NEW MEXICO 

NPDES PERMIT NO. m1 0020389 

STIPULATION AND AGREEMENT 

The permittee hereinabove named, the United States Environ­
,""'") P\•15«'- ,'F"'L· 

mental Protection~. Region VI (EPA), the New l1exico 

Environmental Improvement Agency, Southwest Research and Inform-

ation Center, and Ms. Sandra Simons stipulate and agree as 

follows in regard to the above referenced administrative action: 

I. The permittee hereby stipulates its adjudicatory hearing 

shall be as provided herein. 

II. The following issue, raised by the permittee in its 

Adjudicatory Hearing Request of June 4, 1976, remains 

unresolved: 

"Whether the EPA has NPDES Discharge permit jurisdiction 

pursuant to the Federal Water Pollution Control Act Amendments of 

1972, Public Law 92-500." It is the permittee's contention, dis­

puted by the other parties to this proceeding, that its discharge 

is not a discharge into "navigable waters" and that its discharge 

does not move into "navigable waters" as defined in Section 502(7) 

of the FWPCA, as amended, or is otherwise within the permit juris-

diction of EPA. 
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III. The parties hereby agree to submit the following documents 

to the Regional Administrator of Region VI as the sole 

record for use by the Regional Administrator in issuing 

an initial decision as described in 40 CFR 125.36(1), with 

regard to the unresolved issue described in paragraph II: 

1. The Hearing Record developed on the same issue (whether 

the permittee's discharge moves'into "navigable waters" as defined 

in Section 502(7) of the FWPCA, as amended,) in the adjudicatory 

hearing involving Kerr-NcGee Nuclear Corporation, (NPDES Permit 

No. NM 0020532) scheduled to begin on July 11, 1978, before the 

Honorable Thomas B. Yost; 

2. A Supplementary Stipulation of Fact pertaining to factors 

unique to the situation of United Nuclear.-Homestake Partners NPDES 

Permit No. NM 0020389. This Supplementary Stipulation of Fact is 

attached hereto as Attachment A; and 

3. Proposed findings and conclusions (as described in 40 

CFR 125.36(k),) submitted by any party to this proceeding concerning 

the unresolved issue described in paragraph II. 

IV. The initial decision of the Regional Administrator may be 

appealed in the manner described in 40 CFR 125.36(n). 
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UNITED NUCLEAR-HOMESTAKE PARTNERS 

New Mexico En;rironmentf1lt{1£QI 
Improvement ~y P•vlllo"\ f!i 

Southwest Research and 
Information Center 

New Mexico Public Interest 
Research Group 

Ms. Sandra Simons 

United States Environmental 
Protection Agency 

' '\ 

( 

By:~ ~.h4 
Title: Olv/S!OIIJ AHcr I--f,/ 

Date: J vqz !tf ,/0. '1~ 
' 

Title: tvtr:. ~~-

·Title: ti/1{;,.}-,_( 

Title: cv6fc::v~--

Date . f7 I~~, 1 1' ~. u' 
·---rsr~'~·~·-~·--~~.~~~'------
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UNITED STATES ENVIRONMENTAL 

REGION VI 

IN THE MATTER OF ) 
) 

NATIONAL POLLUTANT DISCHARGE ) 
ELIMINATION SYSTEM PERMIT FOR ) 

) 
UNITED NUCLEAR-HOMESTAKE ) 

PARTNERS ) 
GRANTS, NEl-l MEXICO ) 

) 
NPDES PERMIT NO. NM 0020389 ) 

(, 

PROTECTION AGENCY 

/lrftd!;"' :c~ II 
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STIPULATION OF FACTS 

STIPULATION 

The permittee named above, the United States Environmental 

Protection Agency. Region VI (EPA), the New Mexico Environmental 

Improvement Division, Southwest Research and Information Center, 

New Mexico Public Interest Research Group, and Ms. Sandra Simons 

stipulate and agree as follows: 

.The parties hereto for the purpose of obtaining a decision 

on the jurisdiction of the EPA over the discharge at issue in this 

proceeding, agree that the following facts and circumstances will 

be submitted to the decisionmaker (with each party free to raise 

any issue of materiality it deems appropriate), in addition to 

the hearing record on the same 

concerning NPDES Permit No. NM 

Corporation). 

A. The parties 

issue on the adjudicatory hearing 
. $'3 ~ ("1'.! \ 
0020~ (Kerr-McGee Nuclear , 
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l. The permittee is United Nuclear-Homestake 

2. 

Partners (UN-HP). 

pN-HP is, a,New Mexico limited partnership, 
o/Jiy 1 11£.~) \ 

whoseAparthers are United Nuclear Corporation 

and Homestake Mining Company. 

3. United Nuclear Corporation is a Delaware 

corporation, qualified to do business in New 

Mexico. 

4. United Nuclear Corporation engages in 

diversified nuclear fuel cycle operations, 

5. 

including mining and milling of uranium. 

Home stake Mining Company is a corporation 

organized under the laws of California and (:: } 
""IJ £(!.'1 

qualified to do business in New Mexico, iil'i4.ti- v 

engages in the business of mining of mineral7 

including uranium1with operations in several 

states. 

6. The principal activity of the permittee is 

mining and millin~ of 1y~anium. I U; Ou: ,.z.~" ) 
tributes yellowcake'in kind to 

UN-HP dis-

its respective 

partners at its mill located in Section 26, 

T.l2N., R.lOW., N.M.P.M. Valencia County, 

New Mexico. 

7. The partners independently dispose of yellowcake 

to utilities or other customers outside of New 

.Mexico. UN-HP has no mines or mills outside of 

New Mexico. 
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8. 

( ( 
( 'I)[( I)) 

t2.1Ler.so Icc~ J\l.~~~t~'J". 
The permittee mines~uranium 

(1,·:·)') 
f'- ry!_"!__ . 

ore}from four 

mines on Sections 15, 23 and 25, T.l4N., 

R.lOW., N.M.P.M. and Section 32, T.l4N., 

R.9W., N.M.P.M., McKinley County, New Mexico. 
The permittee's mines are underground mines, and 
are several hundred feet deep. 

9. Permittee produce~ the equivalent of appro­

ximately'330 pounds a day of yellowcake at 

the ion-exchange plant located on Section 

25, T.l4N., R.lOlv., N.M.P.M., McKinley County, 

New Mexico. 

B. The Discharge's Characteristics 

1. The discharge consists of an average of (936,000 
(":(;.(.~.-- l 

gallons per day) . Its frequency of -t low . is 

continuous. 

2. Among the constituents of the discharge are 

Radium 226, uranium
1
molybdenum, selenium, and 

suspended solids. 

3. The waste abatement technology employed is removal 
of some of the uranium, retention in a settling 
pond to remove susPended solids, and treatment 
by an interim barium chloride plant to experiment 
with the reduction of, and reduce, the radium 

levels. 

4. UN-HP uses its ion exchange plant to extract 

uranium from the mine seepage and re-circulated 
waters pumped from the mines. Following processing 
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in the ion exchange plant, some of the water 

is discharged (936,000 gallons per day); the 

remainder (1,728,000 gallons per day) is re-

circulated throughout the mines to leach further 

uranium and is then returned to the ion exchange 

plant. 

5. The permittee does not withdraw water from 
DQI Pv<-r+D. (?•ty) 

the t.irroyo ;iJ;eJ: sis ol *'". 
C. The location of the Discharge 

1. Following its processing in the ion exchange 

plant some of the water processed is discharged 

to the Arroyo del Puerto. 

2. The Arroyo del Puerto is a natural arroyo 

which receives precipitation run-off from 

the surrounding area. 

3. Upstream from the ion exchange plant, the 

Arroyo del Puerto is a natural arroyo which 

flows occasionally in response to sufficient 

precipitation. 1 ht t +1- >i'J 
r:; r_L..._f;.h<, _ _ILtJ.o-/1, P, _ _j 11~~~~~ "316 _ P <\_~ ___ IS_<- 10. r~J- poI n 'l?-'V 

4. the Arroyo del Puerto flows perennially~due 

to the discharge1 for a short distance (approxi­

mately 1/2 mile) before the Kerr-McGee discharge 

is added to it (NPDES No. NM 0020532). 

5. Sections 15, 23 and 25, T.l4N., R.lOW., N.M.P.M . 
• 

and Section 32, T.l4N., R.9\>1., N.M.P.M., McKinley 

County, New Mexico, are leased by UN-HP. Kerr-

McGee owns Sections 24 and 26, T.l4N., R.lOW., 
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N.M.P.M. and Section 31, T.l4N., R.9\oJ., N.M.P.M., (··:i.· I 
Valencia County, New Mexico. There is no fencing()t afl1v pi.v5;-,, 

o!r.dru<t/61\ which would restrict access to the Arroyo del 

Puerto in these sections. 

UNITED NUCLEAR-HOMESTAKE PARTNERS 

New Mexico Environmental (fi~l 
Improvement Ag:ency DivisioA / 

Southwest Research and 
Information Center 

New Mexico Public Interest 
Research Group 

Ms. Sandra Simons 

United States Environmental 
Protection Agency 

C' - /1 
By: . __ ),<t.-.

7
, j . /1/~,. 

G. &tarde ---GrEJtit-
Bigbee, Stephenson, Carpenter 
& Crout 
Attorneys for United Nuclear­
Homestake Partners 

Date ·. -~~~--~~~,~~~~·~'~'~'~)· ______ __ - ... :.L<J' ,. . G 

By: fLg D. h~ 
Title: Q,,1stonAfforv,V 

Date: J._>c( 141 147[ 

~ /.~-< ._;---
• I • • 

Title: /iTt;:. ~· ._ 

Date: '(,\ ,_,_, /'f 

Title: __ ~t[~~~.·~-~~~'--------------

Date: __ ~~~· ~~~-·~~~·~f~y~·-·-·~;~7-~-·---------­
By: __ ~~LJ,~·~~~~A~·~n~~-·~~------

Date: I 'i, I 7 7 if' 

By: tl<• •, /J · jJ, .<.-<.<-~}., 
J me;s D. Bunting 1 
A(:torney for Region V ~"" 
Environmental Protection Agency 

Date: £0~< IV: IC? ?8. 
(_I 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION VI 

IN THE MATTER OF ) 
) 

UNITED NUCLEAR-HOMESTAKE PARTNERS ) 
) 

GRANTS, NEW MEXICO ) 
) 

NPDES Penni t NM-0020389 ) 

Peition for Review of Initial 
Decision of the Regional Administrator 

On March 11, 1981, the Regional Administrator issued an 

Initial Decision, attached as Appendix A, pursuant to 40 C.F.R. 

§125.36(1) (1978). Petitioner1 hereby seeks review of that 

initial decision pursuant to 40 C.F.R. §125.36(7)(1), on the 

basis that: 

A. The initial decision is based upon conclusions of law 

which are clearly erroneous; 

B. The initial decision is based upon findings of fact 

which are clearly erroenous; 

C. The initial decision involves an important matter of 

policy which the Administrator should review; 

D. The initial decision is arbitrary and capricious, and 

not in accordance with law. 2 

1. By agreements dated March 31, 1981, United Nuclear-Homestake 
Partners, a New Mexico limited partnership, was dissolved, the 
assets becoming those of Homestake Mining Company, a California 
corporation. 

2. Attached as Appendix B is a copy of Petitioner's Proposed 
Findings of Fact and Conclusions of Law and Appendix C is 
Petitioner's Brief and Reply Brief in Support of the Proposed 
Findings and Conclusions, all submitted as allowed by the 
applicable regulations to the Regional Hearing Clerk and to the 
Administrative Law Judge. 
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Petitioner's exceptions to the findings of fact and con­

clusions of law adopted by the Administrator, as well as to the 

failure to adopt certain of Petitioner's proposed findings of 

fact are set forth below. The errors in the factual findings 

adopted, as well as the Administrator's failure to adopt findings 

compelled by the record, contribute significantly to the erroneous 

application of law. The legal conclusions reached in this case 

are clearly erroneous and reflect a significant. policy decision 

to expand EPA's jurisdiction beyond the confines established by 

Congress and reflected by the courts. Accordingly, the adminis­

trator should review the initial decision. 

The initial decision involves an important matter of policy 

which the administrator should review because, among other 

things: 

1. The decision is based on the erroneous concept that 

discharge to an ephemeral arroyo, normally dry above the point of 

discharge, which is not connected by a channel to a tributary of 

a navigable water and which discharge is only capable of 

reaching a navigable water in event of a aperiodic very large 

flood event, is a discharge to a tributary of a navigable water. 

The provisions of FWPCA, the court cases, and the EPA General 

Counsel opinions have required both a channel and a regular and 

periodic flow for such a discharge to be a discharge to a 

tributary of a navigable water. Further, the Tenth Amendment to 

the Constitution of the United States reserves to the States the 

exclusive power to regulate discharge in such circumstances. 

-2-
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2. The initial decision is erroneous in that it attempts 

to posit jurisdiction on subsurface absorption of the discharge 

into the ground, where it may flow as groundwater, and eventually, 

hundreds or thousands of years from now, emerge to the surface 

miles away and flow into a tributary of a navigable stream. 

Such reliance is erroneous because such a hypothesis is (a) too 

speculative (b) is not shown to be capable of transporting 

pollutants (c) is a matter reserved to the States under the 

Tenth Amendment and the FWPCA, and (d) is so remote in time as 

not to form a basis for jurisidction. 

3. The initial decision is erroneous in that it relies on 

the former existence of what was once a channel connecting San 

Mateo Creek to the Rio San Jose in the past as a result of 

formerly more pluvial conditions in the Southwest's geological 

history. 

4. The initial decision is erroneous in relying upon 

claimed interstate commerce, as the facts in this case show there 

was insufficient nexus with interstate commerce to confer Congress 

the authority to regulate the discharge under the Constitution. 

Further, Congress neither provided for, nor intended to, regulate 

a discharge where the claimed nexus with interstate commerce 

involves the facts in this case. 

5. The jurisdiction to require an NPDES permit is limited 

to tributaries that are either perennial or intermittent, and 

does not extend to a discharge to an ephemeral bed, such as here 

involved. 

-3-
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6. The decision is further erroneous in that any episodic 

flood large enough to carry the discharge to a tributary of a 

navigable stream would be so large that there could be no 

identification of or existence of pollutants. 

7. The decision is further erroneous in using speculation 

as to how in the future or by some aperiodic mechanisms the release 

of Petitioner, into surface or groundwater, could possibly effect 

interstate commerce. 

A. The Discharge 

Finding 2 -- This finding is erroneous to the extent it 

finds water is diverted to the milling facility. The stipu-

lation provides groundwater is diverted to the ion exchange 

facility for removal of uranium. The milling facility is not 

mentioned in connection with the discharge in the stipulation. 

Further the findings under A. (The Discharge) are lacking 

and misrepresentative to the extent they do not include the 

stipulated fact that Petitioner does not withdraw water from the 

Arroyo Del Puerto. 

B. The Water 

Findings B 1, 2, 3, 4 and 5 -- To the extent these ~indings 

positioned under the Subtitle "The Vlater" imply Arroyo del 

Puerto and San Mateo Creek contain flowing water in their 

natural states on more than an occasional basis and other than 

in direct response to precipitation they are erroneous. The 

evidence adduced and findings No. 2, 3, 5, 6 and 8 by Petitioner 

showed the channels of Arroyo del Puerto and San Mateo Creek are 

normally dry except in direct response to precipitation and in 

the absence of discharges receive no long continued supply from 
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surface sources. Further, the entire flow is normally absorbed 

into the alluvium. Moreover, the Initial Decision is erroneous 

in that it failed to adopt Petitioner's findings 2, 3, 4, 5, 6, 7 

and 8 and discussion thereunder. 

Finding B.l is further erroneous because it is not sup­

ported in the referenced citation, Nylander, EPA 42. While the 

history of alluvial soil deposition in the San Mateo Valley in 

the geologic post is discussed, the Arroyo del Puerto's for­

mation is not discussed except to assert that '~Much of the water 

pumped from the mines is channeled into a formerly dry arroyo 

that carries the effluent southward out of the Ambrosia Lake 

area . ... " 

Findings Nos. B 4 and 5 are erroneous to the extent they 

imply there exists a single channel in the San Mateo below 

Deadman's Curve or that the channel is of recent origin. The 

initial decision is erroneous in that it does not adopt Peti­

tioner's findings 9 and discussion thereunder which shows that 

all witnesses agreed there is not a single channel through which 

water can flow down the San Mateo Creek to the Rio San Jose. 

Further, as shown by Finding No. 9, undisputed evidence was 

adduced the San Mateo channel which was continuous was a remnant 

of a much earlier time and has been largely inactive since then. 

Finding No. B 6 is erroneous to the extent it provides that 

Petitioner has erected a tailings pile in the bed of the arroyo, 

obstructing it. The evidence shows merely that the Petitioner's 

tailings pile "serves to divert the channel flow in a more 

westerly direction" Nylander, EPA 42. 

-5-
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c. Flow 

Finding 3 Contrary to the Administrator's finding, there 

is no evidence in the record to support the finding that in the 

absence of precipitation, Petitioner's discharge and discharges from 

other uranium mining facilities result in surface flow in San 

Mateo Creek. Though the Administrator purports to rely on Dr. 

Ganus' testimony, Dr. Ganus testified that normally all such 

surface flow is absorbed into the alluvium of the Creek. (Tr. 

26) Moreover, as discussed below, EPA has produced no evidence 
<· 

showing that any discharge from Petitioner's discharge has ever 

resulted in surface flow in San Mateo Creek. 

Finding C-4 is erroneous. Mr. Roundy testified that water Hhich 

could reach the UN-HP mill would have to come from a heavy rain 

storm on l1ount Taylor, not from discharge from mines. This 

water would not even contain discharge, as the Mount Taylor 

water would be at a lower elevation than the place where UN-HP 

water disappears into the ground. 

There is no support in the record to support the finding 

that Petitioner's Ambrosia Lake discharge has ever been trans­

ported dovm San Hateo Creek, even as a result of precipitation. 

The Regional Administrator erroneously based his finding on the 

testimony of two local residents who testified regarding a 1972 

flood that caused waters from San Mateo Creek to flow down from 

that Creek. (Carver; Roundy) Neither of these residents 

testified that the Petitioner's discharge was or could have been 

contained in that flow, and Mr. Roundy indicated the water was 

from a heavy rain on Mount Taylor, not in Ambrosia Lake. In 
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fact, the Administrator's finding that the Petitioner's discharge 

has been transported down San Mateo Creek was contradicted by 

EPA's own expert. Mr. Nylander admitted on cross-examination 

that he was not aware of anyone who had ~ tested the San 

Mateo Creek area to establish whether any discharge from Peti­

tioner's Ambrosia Lake facility was in fact reaching the Creek. 

(Tr. 263, 294-295). 

In Finding C-5 the Administrator erroneously adopted the 

testimony of a resident who estimated that on the average of 

once every five years precipitation contributes enough water to 

the surface flow in San Mateo Creek that it reaches Rio San 

Jose. The resident, Mr. Carver, was able specifically to identify 

only one such event in the past 30 years. Since Mr. Carver's 

recollection that he had observed "five or six" floods in 30· 

years is contradicted by his own testimony, as well as the 

testimony of both Mr. Roundy and Dr. Ganus, it was error to 

enter Finding of Fact 5. (Tr. 9-10, 374-77, 401). Further, 

there was no evidence at all that the flow came from Ambrosia 

Lake, as opposed to Lobo Canyon or areas below (in elevation) 

the place where Petitioner's discharge disappears into the 

ground which receive flow from heavy rains on Mount Taylor. 

(Roundy, 375, 401) 

Finding C-7 While groundwater originating from the 

absorption of San Mateo Creek into the ground can, over a very 

long period of time, reach Horace Springs, there was no testimony 

showing a mechanism by which a pollutant release by the Petitioner 

could reach Horace Springs in this manner. 

·-7-
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Finding C.8 

There was no showing that the Rio San Jose regularly flows 

into the Rio Puerco, or that the Rio Puerco regularly flows into 

the Rio Grande. Both the San Jose and the Rio Puerco are intermittent. 

The findings of the Administrator concerning flow are 

further erroneous and misrepresentative in that they fail to 

adopt Petitioner's proposed findings 10 through 15 and the 

discussions thereunder. 

D. Interstate Commerce 

Finding D.2 

The Regional Administrator erroneously concluded that 

some of Mr. Roundy's calves are auctioned in the interstate 

cattle market. The evidence in the record shows only that some 

of Mr. Roundy's cattle are auctioned by the Karler Packing 

Company in Albuquerque and that this company operates "regionally" 

(EPA Exhibits 30 and 32; Tr. 203-04). Since no evidence has 

been introduced to show that "regionally" means anything other 

than different regions in New Mexico, it was erroneous for the 

Administrator to conclude that any of Mr. Roundy's calves are 

auctioned in interstate commerce. Furthermore, the calves do 

not drink water from San Mateo Creek. The cows, but not the 

calves are seasonally along the Creek. (Roundy 380) 

Finding D.3 

Mr. Roundy does use spreader dams, but they are merely 

spreader dams; they are not diversions of surface flow in San 

Mateo Creek, and there was no evidence to support this portion 

of Fact D.3. 
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Fact D.4 

This finding claims Mr. Roundy's cattle normally consume 

water derived from the alluvium underlying the creek (San 

Mateo), citing Tr. 380, Tr. 181-182. These transcript references 

do not so establish. Further, Mr. Roundy's calves are not even 

normally along the Creek. They come off Mount Taylor, and are 

cut over to fields in Bluewater. It is the calves that are sold 

(Roundy 380) (although not in interstate commerce). 

The Administrator's Findings concerning commerce are 

further erroneous in that they did not adopt Petitioner's 

proposed finding 16. 

II. CONCLUSIONS OF LAW 

Petitioner takes exception to the Regional Administrator's 

Conclusion of Lm~ that the Arroyo del Puerto is a "navigable 

water" under the 1972 Amendments to the Federal \\Tater Pollution 

Control Act (FWPCA), that Arroyo del Puerto is a tributary to 

the Rio Grande, and that Arroyo del Puerto is tributary to San 

Mateo Creek, a stream affecting interstate commerce. Petitioner's 

exceptions to it are set forth above and below. 

(A) The Regional Administrator erroneously concluded that 

a "navigable" water is one that may contribute surface flm~ to a 

navigable water in response to an extraordinary event that is 

proven to occur only on a rare occasion. (Initial Decision at 

4) • 

In reaching this conclusion, the Administrator failed to 

recognize Congress' intention to confine EPA's jurisdiction to 

those waters with a regular or periodic continuity of flow into 
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waterways by an existing, not historical channel. This intention 

is made clear by the legislative history of the FWPCA, a long 

line of cases, as well as an EPA General Counsel opinion. Utah 

v. United States, 403 U.S. 9, 10-11 (1971); United States v. 

Ashland Oil and Trans. Co., 504 F.2d 1317 (6th Cir. 1974); 

Sierra Club v. Leslie Salt Co., 412 F.Supp. 1096 (N.D. Calif. 

1976); United States v. Phelps Dodge, 391 F.Supp. 1181 (D. Ariz. 

1975); United States v. Holland, 373 F. Supp. 665 (N.D. Fla. 

1974); EPA General Counsel's Opinion No. 30, In Re: NPDES Permit 

for City of~ Neva., Spt. 18, 1975; S. Rep. No. 414, 92d 

Cong., 2d Sess. 3742-43 (1972). Furthermore, the episodic flood 

necessary for an aperiodic flow by surface flow from Petitioner's 

point of release to the Rio San Jose would be so immense as to 

render meaningless any so called pollutant in the Petitioner's 

release. 

In reaching this conclusion, the Administrator failed to 

recognize that Congress intended that regulation of subsurface 

waters be left exclusively to the states and that EPA's role be 

limited to study. See, ~~ Exxon v. Train, 556 F.2d 822 (7th 

Cir. 1977). Further this is a matter reserved to the States 

under the Tenth Amendment. The Administrator misinterpreted the 

General Counsel's opinion in Re City of Phoenix, Arizona, which 

considered only the authority of a state to regulate subsurface 

waters. (EPA General Counsel's Opinion No. 70, Aug. 9, 1978). 

The use of this opinion to support EPA's authority to regulate 

subsurface flow is clearly erroneous. 

-10-
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In any event, the facts supporting a subsurface connection 

in this case show that such a connection will take between 500 

and 1,000 years (Initial Decision, Finding (C) (7); Nylander 

Testimony 17-21; Ganus Rebuttal Testimony 12-14; Tr. 88-109; 

373-77). Obviously, this speculative connection is not grounds 

to expand EPA's jurisdiction beyond the confines established by 

Congress, nor could EPA do so even if it believed that the facts 

warranted such expansion. Further, no mechanism was shown that 

would carry a pollutant from Petitioner's release to navigable 

water in this manner 

(C) The Administrator erroneously concluded that San t1ateo 

Creek and its underlying alluvium are waters in which there is 

some "public interest" because their pollution could affect 

interstate commerce. 

To hinge EPA's jurisdiction on any effect Mr. Roundy's 

cattle may have on interstate commerce is highly tenuous and 

inappropriate in view of the facts. First, there was no showing 

his calves shipped to Karler Packing plant in Albuquerque or 

Belen, New Mexico, either drank from San Mateo Creek or ate 

grass irrigated by waters from San Mateo Creek. Nor, assuming 

arguendo only, they drink from San Mateo Creek, there was no 

showing Petitioner's discharge was present or was imbibed by the 

cattle. Secondly, there was no showing calves shipped by Mr. 

Roundy to the Karler plant were shipped interstate, but only 

regionally, which was not sho1m to be outside the regions of New 

Mexico. Moreover, Roundy sold his calves in New Mexico to a New 

Mexico buyer. This cannot constitute interstate commerce. 
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Finally, a mere assertion in the initial decision that "it is 

most probable Mr. Roundy uses these wells to water his cattle" 

is not sufficient connection to show that Petitioner's discharge 

is capable of affecting interstate commerce. This statement is 

entirely speculative juxtaposed to a statement that a number of 

wells tap the alluvium on Mr. Roundy's ranch. 

As previously noted, Congress did not intend to extend 

EPA's jurisdiction beyond discharges into waterways having a 

nexus with a navigable in-fact waterway. Moreover, as noted 

earlier, the facts do not support a finding that the pollution 

of San Mateo Creek either does or could affect interstate 

commerce. The Administrator's highly speculative conclusion 

that in the future there is the remote possibility that such 

pollution could affect interstate commerce is, in the view of 

EPA, not sufficient to invoke its jurisdiction under the FI~CA. 

~. NPDES Permit for City of~. Nev., supra. 

Petitioner takes exception to the Administrator's failure 

to adopt its proposed conclusions of law and states the Ad­

ministrator's conclusions are clearly erroneous. 
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\~{EREFORE, Petitioner respectfully requests that the Initial 

Decision of the Regional Administrator be reviewed and that the 

proposed Findings of Fact and Conclusions of La\v of Petitioner 

be adopted by the EPA. 

Respectfully submitted, 

BIGBEE, STEPHENSON, CARPENTER, 
CROUT & OLMSTED 

By~ .s~ G .saniey crout: 
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CERTIFICATE OF SERVICE 

I hereby certify that I caused an original and two copies 

of the foregoing Petition for Review in the Hatter of UN-HP 

NPDES Permit NH-0020389 to be hand delivered to the· Administrator, 

Environmental Protection Agency, 401 M Street, SW, Washington, 

D.C. 20460, this 14th day of April, 1981, and that I caused a 

copy of the foregoing Petition for Review to be mailed from 

Santa Fe, New Mexico, this 14th day of April, 1981 to each of 

the following: 

Honorable Marvin E. Jones 
Administrative Law Judge 
EPA Region 7 
324 East 11th Street 
Kansas City, MO 64106 

Alice G. Hector, Esq. 
Southwest Research & Information Center 
Post Office Box 4524 
Albuquerque, NM 87106 

Bruce Garber, Esq. NM EID 
Post Office Box 968 
Santa Fe, NM 87503 

Linda !1urphree 
Regional Hearing Clerk (6 AGC) 
EPA Region VI 
1201 Elm Street 
Dallas, Texas 75272 

Patrick A. H~dson, Esq. 
EPA Region 6 
Enforcement Legal Branch 
1201 Elm Street 
Dallas, Texas 75270 

James D. Bunting, Esq. 
Office of Water Enforcement (EN-338) 
Environmental Protection Agency 
401 M Street, SW 
Washington, D.C. 20460 



IN THE HATTER OF: 

• • 
ill'UTED STATES 

ENVIRONHENTAL PROTECTION AGENCY 

/ . 

NPDES Permit No. NH-0020389 

UNITED NUCLEAR-HOMESTAY~ PARTNERS 
Grants, New Hexico 

Harvin E. Jones 
Administrative Law Judge 
1738 Baltimore 
Kansas City, Hissouri 64108 · 

BRIEF IN SUPPORT OF 

PROPOSED FINDINGS OF FACT 

AND CONCLUSIONS OF LA\1 OF 

UNITED NUCLEAR-HOMESTAKE PARTNERS 

NH-0020389 

Pursuant to the order of Harvin E. Jones, Administrative Law 

Judge, entered November 22, 1978, United Nuclear-Homestake Partners 

("the Partnership") submits this brief in support of its proposed 

findings of fact and conclusions of law with respect to its ion 

exchange facility on Section 25, T.l4N., R.lOW., N.H.P.H., McKinley 

County, New Hexico. 

I. ISSUE PRESENTED 

By stipulation and agreement dated June 14, 1978 between 

the parties, the issue presented is whether the discharge of United 

Nuclear-Homestake Partners is a discharge into navigable waters and 

whether its discharge moves into navigable waters as defined in 

Section 502 (7) of the Federal Hater Pollution Control Act Amendments 

of 1972, Public Law 92-500 (FHPCA). 

An NPDES permit must be obtained by the Partnership only if 

its ion exchange plant is discharging pollutants into "navigable 

.,. 
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waters" as defined in Section 502(7) of the FWPCA. The Environmental 

Protection Agency (EPA) maintains that the statutory requirement is 

met under any of the follmving theories: 

1. Discharge from the Partnership might be carried during 

periods of extreme flooding into the Rio San Jose. 

2. Discharge from the Partnership is absorbed into alluvium 

and forms part of groundwater, and in a period in excess of 100 years, 

will in part eventually reach Horace Springs and Horace Springs flows 

into the Rio San Jose. 

3. The discharge from the Partnership absorbed into the 

alluvium will form part of the groundwater and the groundwater may 

eventually be removed by wells in Milan and Grants, New Mexico and 

used by hotels and restaurants there to serve interstate travellers. 

4. That cattle drink from San 11ateo Creek and may be sold 

to interstate commerce. 

In response to EPA's theories the Partnership contends: 

1. Its discharge of underground mine seepage water could enter 

the Rio San Jose only in event of a flood of extraordinary proportions. 

2. In any event it would be most probably absorbed into 

groundwater long before reaching the Rio San Jose. 

3. It would not reach the Rio San Jose through any channel 

or tributary system. 

4. A flood of such extraordinary proportions would not occur · 

within the time duration of NPDES permits. 

5. As to ground water reaching Horace Springs or Grants and 

Milan: 

a. A requirement to obtain an NPDES permit cannot 
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be based upon discharge to groundwater which 

will not reach such areas for many years; 

b. EPA has no authority under the ~WCA to 

regulate groundwater; and 

c. In any event it is not shown that any pollutant 

would travel to Horace Springs or Grants and 

Milan under any circumstances underground. 

6. As to the contention concerning cattle, the Partnership 

contends: 

a. lt was not sho>vn that cattle drinking discharge 

from the Partnership actually wind up in inter-

state commerce; 

b. lt was not shown that the water the cattle drink 

was from the Partnership discharge; and 

c. There was no evidence that cattle which drank 

from the San Mateo Creek did so as part of 

.utilization for industrial purposes by industries 

in interstate commerce. 

7. The Partnership also contends as to underground waters, that 

a discharge such as the Partnership'.s to underground waters in vast 

underground aquifers with generalized disbursal without discreet channels 

cannot form the basis for the requirement of a NPDES point source permit. 

IT. DISCUSSION 

The discussion will be presented in the order of the four con-

tentions EPA makes for establishing jurisdiction to require an NPDES 

permit for the Partnership. 

Point 1. The claim that severe flooding could move 
Partnership dischar e into the Rio San Jose 
oes not meet the requirement that t e is­

charge be to a navip;able >Jaterwav. 
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EPA's first claim is that the Partnership's discharge into 

the Arroyo del Puerto, which itself is dry except in response to 

direct percipitation upstreaM. from the point of discharge, could 

eventually move to the Rio San Jose, albeit not in a continuous 

channel, in periods of severe flooding. 

No evidence was presented to show that such an event regularly 

occurs, or is even likely to occur during the life of an NPDES permit. 

A permit for the "discharge of a pollutant by any person" is 

required under Section 301 of PJPCA. Discharge of pollutant is defined 

in Section 502(12), 33 U.S.C. Section 1362(12) as "(a) any addition 

of any pollutant to navigable waters from any point source." 

"Navigable waters" is in term defined as: 

"The ,.mters of the United States, including the 
territorial seas." Section 502(7) 33 U.S.C. 
Section 1352(7). 

In addition to the statutory definition the EPA has adopted 

regulations further defining the phrase navigable waters. The 

definition is found in 40 C.F.R. Section l25.l(p) which provides: 

"(1) All navigable waters of the United States; 
(2) Tributaries of navigable waters of the 

United States; 
(3) Interstate waters; 
(4) Intrastate lakes, rivers and streams which 

are utilized by interstate travelers for 
recreational or other purposes; 

(5) Intrastate lakes, rivers and streams from 
which fish or shellfish are taken and 
sold in interstate commerce; and 

(6) Intrastate lakes, rivers and streams which 
are utilized for industrialized purposes by 
industries in interstate commerce." 

These definitions are inclusive. 
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The tem "navigable waters" had long been the subject of 

dispute as to federal jurisdiction under the commerce clause of the 

Constitution. Shortly before the 1972 amendments to FHPCA, the 

Supreme Court in Utah v. United States, 402 U.S. 9 (1971), eliminated 

the requirement that a waterway be used for interstate or foreign 

commerce and required only that it be used as a highway of commerce. 

The Rivers and Harbors Act of 1899, 33 U.S.C. Section 407 (1970), 

and Section 13 had required a permit for the deposit of refuge in 

or on the bank of a navigable waten-ray. The use of navigability 

constituted a limitation on pollution control by the Army Corps 

of Engineers in that navigability did not include the concept of 

small feeder streams or 'lvetlands, which flowed into streams that 

were navigable. The bill originally passed by the House of Repre-

sentatives >•TOuld have confined EPA's jurisdiction to the navigable 

waters of the United States (H.R. 11869, 1 Legislative History 1069). 

lfhen the historical development and disputes concerning 

navigability are considered, it is not surprising that the bill as 

finally passed equates "navigable waters" in Section 502(12) with 

"waters of the United States" in Section 502(7). The Committee of 

Conferences joint explanatory statement shows: 

"The conferees fully intend that the term 'navigable 
waters' be given the broadest possible constitutional 
interpretation unincumbered by agency determinations 
which have been made or may be made for administrative 
purposes." 1 Legislative History 327. 
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The congressional intention to avoid the small feeder stream 

and wetlands limitations of the Rivers and Harbors Act and similar 

historical developments concerning navigability are shown in the 

remarks of Congressman Dingle when he referred to the new definition 

of Section 402(7): "Encompasses all water bodys, including main­

streams and their tributaries, for water quality purposes. No 

longer are old narrow definitions of navigability as determined 

by the Corps of Engineers going to govern matters covered by this 

bill." Legislative History, Volume 1, page 250. 

It is fair to say then that the 1972 amendments to FHPCA 

were intended to control pollution to navigable streams by including 

pollution control of the tributaries and wetlands feeding them. 

The legislative intent of FlvPCA outlined above is supported 

by United States v. Ashland Oil and Transportation Co., 504 F.2d 1317, 

(6th Cir. 1974). In that case the discharge was to Little Cyprus 

Creek which was a flowing creek. Little Cyprus Creek regularly flows 

into Cyprus Creek, which "\·<as a regularly flo>ving tributary to Pond 

River and Pond River was a regularly floHing tributary to Green 

River which was navigable in fact. The contention was made by the 

discharger that tributaries of tributaries of navigable streams were 

not included >vithin the definition of navigable waters as used in 

FWPCA. The court held otherwise, noting that othenvise the tri­

butaries which joined to form the river could then be used as open 

sewers as far as federal regulation was concerned and the navigable 

part of the river could be a mere conduit for upstream waste. 
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Ashland Oil, sunra, does not deal with the problem here pre­

sented >vhere the evidence clearly shm.;s that the discharge from the 

Partnership, even when combined with the discharge from Kerr-McGee, 

does not ordinarily or regularly (and perhaps never) reaches the Rio 

San Jose. 

A number of cases have decided that an NPDES permit may be 

required when the discharge will on a "regular" or "periodic" basis 

flow into navigable waters. For example, in United States v. Phelps 

Dodge, 291 F.Supp. 1181 (D.C. Ariz., 1974) the Court noted that when 

waters from a normally dry arroyo ultimately flowed into public waters 

a discharge was considered to be to navigable waters. This was 

because in the Phelps Dodge case water flowing in the arroyo in 

question might reasonably end up in a body of public water. The 

arroyo in Phelps Dodge apparently connected directly by its own 

channel. In U. S. v. Smith, 7 ERG 1937 ·(E.D. Va., 1975) the Court. 

found that the defendant willfully placed dredged soil in marsh 

wetlands or caused such dredged soil to be washed into the marshlands, 

of Stutts Creek. The Court found that the "marshgrass salt meadow 

bay was periodically flooded under normal conditions" by salt water. 

The Court further found that the marsh wetlands were "regularly 

inundated by the tide" and "were periodically inundated by the tide." 

In reaching a conclusion of law, the Court noted that the placing of 

fill material on wet marshlands "regularly or periodically inundated" 

by tidal waters constituted discharge to waters of the United States 

in violation of FHPCA. 
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The Court also concluded that TI~PCA extends beyond highwater 

mark to marsh wetlands which are "regularly or periodically inundated." 

Another case emphasizing the requirement of "periodic" was 

United States v. Holland, 373 F.Supp. 665 (M.D. Fla. 1974). There a 

bayou normally separated from the sea was involved. It was "period­

ically" inundated by the tides. 

The evidence in this case shows conclusively that there is no 

regular or periodic manner in which the discharge by United Nuclear­

Homestake Partners into the Arroyo del Puerto can reach the Rio San 

Jose. The very most that could be said of the testimony of the EPA 

witnesses is that if a flood of sufficient magnitude occurred, waters 

from Arroyo del Puerto and the San Mateo Creek could overflow the 

unchanneled lands between San Mateo Creek and the Rio San Jose because 

the Rio San Jose is lower than the Arroyo del Puerto and San Mateo 

Creek areas. EPA's witness, Mr. Carver, could recall five or six 

floods over a thirty year period, but could identify only one, the 

flood of 1972. But whether these floods were in the Arroyo del 

Puerto-San Mateo area, or Lobo Creek, could not with certainty be 

established. Mr. Roundy, ;vho had been in the area longer, testified 

that even in extreme flooding, the San Hateo Creek >vater is quickly 

absorbed into the porous soil of the area, and that water from San 

Mateo Creek had been as close as three miles to the Rio San Jose 

perhaps once or twice. No witness claimed that there presently exists 

a channel by which waters from San Hateo Creek could reach the Rio 

San Jose. Any conceivable channel that existed in the past, even 

without flow, would have been historic and any actual flow from the 
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San Mateo Creek area to the Rio San Jose may have been measured in 

geologic time. 

Much of the evidence in this case dealt not with water flow-

ing to the Rio San Jose but rather whether there were even damp areas 

on the ground, even that caused by rain in the area. (See for example 

Transcript 75-85) 

The jurisdictional contentions of EPA attempt to expand "waters 

of the United States" beyond the intent of Congress. If a flood is 

big enough, under EPA contentions, NPDES permit jurisdiction would 

extend everywhere. The case law establishes that there must be some 

regular and periodic discharge into navigable waters before the F\.rPCA 

applies. For example, if the flood is big enough it could overflow 

settling ponds v7ith no discharge at all located far from the banks 

of streams. Furthermore, the whole concept of controlling pollution 

of navigable waters loses its entire meaning in the context urged by 

EPA in this case. If there is a flood of the magnitude required, 

what could the Partnership, or for that matter, EPA do to regulate it 

or control it? There would be no discharge in the commonly accepted 

sense and the flood water would presumably be of such huge amounts 

that any pollution in the Partnership discharge would be in all like-

lihood more dilute than constituent levels in any water in which the 

flood eventually reached. Furthermore, could a flood conceivably 

fall within the point source NPDES permit system? See for example 

U. S. v. Earth Sciences Inc., 9 ERG 2137 (D.C. Colo. 1977). In the 

Earth Sciences case a mine ore leach pad was lined with a plastic 

film membrane. It was near a creek. In April, the ore sump leach pad 
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was covered with snow and ice .. On a ,.;arm day the melting snow and 

ice filled the sump and leachate containing sodium cyanide and sodium 

hydroxide entered the flowing creek. The chemicals killed fish in 

the stream. The Court held that such a situation was not covered by 

"point source" provisions of the F\VPCA. The evidence submitted would 

be more akin to a nonpoint source. 

Further, general counsel for EPA has concluded that FlvPCA 

does not apply when the discharge does not reach navigable water­

ways. Water of a perennial stream received discharge which was it­

self discharged into irrigation ditches. There was no connection 

between the stream and navigable water. EPA's general counsel ruled 

a discharge permit was not required. (EPA General Counsel Opinion 

.in re: NPDES Permit for City of Ely, Nevada, September 18, 1975) 

EPA General Counsel Opinion: in re City of Phoenix, August 9, 

1978 is not to the contrary. In that matter two of the major rivers 

of the southwest, the Salt River and the Gila River, flow into 

Painted Rock Lake. The question was whether water quality standards 

for the State of Arizona required the application of the designated 

uses established for Painted Rock Lake to tributaries of Painted Rock 

Lake. Of course the Salt River has a direct channel and general 

counsel concluded that both surface and underground flow in the Salt 

River could be taken into consideration in determining whether, under 

Arizona state regulations under Section 303 of the Clean \vater 

Act, the uses designated for Painted Rock Lake applied to the Salt River. 

Since it was conclusively demonstrated in the evidence that 

there is no regular or periodic connection between discharge bv 
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United Nuclear-Homestake Partners and the Rio San Jose, EPA is 

without authority to require an NPDES permit at the Partnership's 

ion exchange facility located on Section 25. 

Point 2. NPDES Permits Are Not Required For Discharge That 

Disappears Into Subsurface \vaters 

The EPA's contention that the Partnership discharge, when 

absorbed into the soil of San Hateo Creek, will form part of the 

groundwater, and move in part in the general direction of Horace 

Springs and Milan and Grants, New Hexico through geologic formations 

cannot form the basis of a requirement for an NPDES permit. 

Springs at Horace Springs do flow into the Rio San Jose and 

there are >vells in the vicinity of Milan and Grants, New Mexico which 

tap groundwater. 

The evidence in this case demonstrated that it will be decades 

or centuries before groundwater, travelling through diverse geologic 

formations covering extremely large areas, would travel from San Mateo 

Creek, where the Partnership discharge disappears, to either Horace 

Springs or Grants-Milan. 

No evidence at all was introduced to show that any pollutants 

in any Partnership discharge would travel >vith the >vater underground 

and the EPA witnesses testified they had no evidence of such phenomenon. 

In Exxon Corporation v. Train, 554 F. 2d 1310 (5th Cir. 1977), a deep. 

well disposal case, EPA expressly disclaimed jurisdiction and authority 

to regulate subsurface disposal directly; but claimed that it could 

indirectly regulate deep well disposal where the disposal was both to 

surface navigable waters and to deep wells. This indirect regulation 
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could be accomplished through amendments to the existing NPDES 

permit regulating discharge to surface w·ater. The Court rejected 

the contention of EPA. The Court noted: 

"Nonetheless, we think that a clear pattern of 
Congressional intent with respect to groundwaters 
emerges upon close examination of those sections 
of the Act that deal with the subject. That pattern 
is one of federal information gathering and encourage­
ment of state efforts to control groundwater pollution 
but not of direct federal control over groundwater 
pollution." 

The Exxon case calls attention to a specific amendment offered 

to the words "waters of the United States, including the territorial 

seas" in Section 502(7) of the FWPCA. The amendment which was offered, 

but which was not passed, clearly shows that the congressional intent 

was not to include groundwaters within the meaning of navigable waters 

or waters of the United States. The Court, in Exxon, noted in 

Footnote 17, in part, that: 

"The term 'navigable waters' is defined in §502(7) 
of the Act as 'the waters of the United States, 
including the territorial seas' An amendment was 
offered on the House floor that would have changed· 
the Acts definition of 'discharge of a pollutant' 
to include 'any addition of any pollutant to ground­
water from any point source.' 118 Congressional 
Record 10666 (1972) 1 Environmental Policy 
Division, Congressional Research Service, 93rd 
Congress, 1st Session, A Legislative History of 
The Water Pollution Control Act Amendments of 1972, 
589 (Comm. Print 1973) (Hereinafter cited as 
Leg. Hist.). The amendment did not pass. See 
text at note 31 infra." 

It is further noted that the EPA presented no evidence to 

show that any pollutant would actually travel through the under­

ground geologic formations through which water passed and re-

emerge at Horace Springs. 
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Further, the time involved, which would be measured in 

centuries or many, many decades, would preclude considering the 

Partnership's discharge as one to "navigable ~vaters." 
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Point 3. Cattle drinking water in San Mateo Creek 

do not give EPA jurisdiction. 

There was no nexus established between cattle which may have 

drunk from San Mateo Creek and cattle which were sold commercially 

to the Karler Packing Company. 

Although Dr. Nylander testified he had personally seen 

cattle on the Roundy ranch drink water in San Mateo Creek, he did 

not delineate whether the animals he observed drinking were cows or 

calves. Mr. Roundy, the owner of the cattle, explained he had a 

cow and calf operation. The calves only are sold and the calves 

are retained in the vicinity of the San Mateo Creek annually around 

the month of October. 

Testimony suggested that some of the Roundy cattle were sold 

by the packing plant located in Albuquerque which operated regionally. 

However, "regionally" was never defined and there was no evidence 

that any of the carcasses were sold out of state. 

EPA and the other parties likewise failed to demonstrate 

that water any Roundy cattle may have drunk was from the Partnership 

discharge. 

Of particular significance was the failure to show that a 

few virtually unidentified cattle can be considered part of the 

utilization "for industrial purposes by industries and interstate 

commerce." Supra at p. 4. 
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Furthermore, it defies logic to suggest that a few animals 

drinking water incidentally from an otherwise isolated water source 

could make that water navigable even if the animals were later sold 

in interstate commerce. 

However, assuming such a theory has credence EPA has failed 

to show any cattle which may have consumed water from San Mateo 

Creek were sold in interstate commerce, or that the water was from 

Partnership discharge, or that the water was used by "any person." 
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Point 4. The Partnership Has Showed EPA Has No Jurisdiction 

The Partnership has met whatever burden of proof is required 

of it for a showing that the EPA does not have jurisdiction over its 

discharge by establishing there is no discharge of a pollutant into 

waters and that its discharge does not reach navigable waters. Further­

more, the Partnership has proved that any subsurface, groundwater 

flow containing as a constituent the discharge from the Partnership 

is not the proper subject for an NPDES permit. Like~vise, the Partner­

ship has shown there is no relationship between the discharge and 

any sale of cattle in interstate commerce. 

The Partnership has met both the burden of proof and the 

burden of going forward with the evidence. Although 40 C.F.R. 

125.36(i)(l) provides in an adjudicatory hearing procedure "the burden 

of proof and of going forward with the evidence shall be upon the 

requester.", the courts have held in cases where the contested issue 

is the jurisdiction or authority of the administrative agency, "the 

Government should have -- and we conclude it does have -- the duty 

to establish a prima facie case ... " Old Ben Coal Corp. v. Interim 

Bd. of Nine Operations Appeals, 523 F.2d 25, 39 (7th Cir. 1975). See 

also, U.S. v. Springer, 491 F.2d 239, 242 (9th Cir.), cert. denied 

419 U.S. 834 (1974). In the instant case the EPA and the other 

parties have failed to show it has jurisdiction and has filed to 

meet the prima facie case requirement. 

To the contrary the Partnership has met both the burden of 

proof or persuasion and the burden of going forward with the evidence 
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by establishing the EPA does not have the jurisdiction to require 

an NPDES permit of the Partnership's discharge. 

Respectfully submitted, 

BIGBEE, STEPHENSON, CARPENTER & CROUT 

By _ _!_<t\2....-,.-~}J;;~~Oe==:-,...,~~~~-­
G. Stanley Crout 

Sun]/iy J Nix9Il ' 

Attorneys for 
United Nuclear-Hornestake Partners 

Post Office Box 669 
Santa Fe, New Hexico 
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UNITED STATES 

ENVIRONHENTAL PROTECTIO:l AGE::CY 

In the Matter of 

UNITED NUCLEAR-HOMESTAKE PARTNERS, 
Grants, New Mexico 

REPLY BRIEF OF 

NPDES Permit No. NM-0020389 

Marvin E. Jones 
Administrative Law Judge 
1738 Baltimore 
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UNITED NUCLEAR-HOMESTAKE PARTNERS 

United Nuclear-Homestake Partners ("the Partnership") 

submits this brief in reply to the Memorandum In Support of Pro- )T· 

posed Findings and Conclusions submitted by the Environmental 

Protection Agency on December 18, 1978. 

In its Memorandum, EPA contends a jurisdictional basis 

for an NPDES permit is established because (1) under a circumstance 

of severe flooding, the Partnership discharge may be carried into 

the San Jose; (2) cattle may drink water in San. Mateo Creek, which 

may contain discharge from the Partnership, and the cattle may be 

sold in interstate commerce, (3) part of the Partnership "discharge" 

will enter groundwater and become a part of the groundwater; a por­

tion of the general groundwater will enter the San Jose from springs 

in a period of time not less than 150 years; or (4) part of the 

Partnership "discharge" will enter groundwater, and over a long 

enough period of time, groundwater will reach wells in Grants and 

tourists may drink water from these wells. 
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The Partnership would suggest that neither the Acts of 

Congress nor.the ·Regulations of the Environmental Protection Agency 

support the EPA's position that such random and speculative events 

afford a basis for issuance of an NPDES point source permit. The 

Partnership would refer to Maryland v. Wirtz, 392 U.S. 183 (1968), 

where the Supreme Court observed: 

"We uphold the enterprise concept on the explicit 
premise that an 'enterprise' is a set of opera­
tions wh::>se activities in commerce would all be 
expected to be affected by the wages and hours 
of any group of employees, >vhich is what Congress 
obviously intended. So defined, the term is quite 
cognizant of limitations on the commerce power. 
Neither here nor in Wickard has the Court declared 
that Congress may use a relatively trivial impact 
on commerce as an excuse for broad general regula­
tion of state or private activities. The Court 
has said only that where a general regulatory 
statute bears.a substantial relation to commerce, 
the de minimis character of individual instances 
arising under that statute is of no consequence." 

When the statute enacted by Congress, the regulations 

of the EPA and the case law decided under them are applied to the 

facts of this case, it will be seen that the.random and remote 

possibility involved in this case is not appropriate for regula­

tion by an NPDES permit. 

1) Flood Possibility. The testimony most favorable to 

the EPA's position was to the effect that flooding that could reach 

from the Partnership's operations to the San Jose was exceedingly 

infrequent and verged upon the catastrophic. Where rain, not a 

person, causes the carriage of otherwise controllable pollutants 

into a navigable >vaterway, the person responsible for the pollutant 
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is not held responsible. Sierra Club v. Abston Construction Co., 

10 ERG 1416 (D.C.Ala. 1977) The testimony most favorable to EPA 

establisehd that there was no continuous channel by which the 

Partnership 1 s discharge could reach the Arroyo del Puerto, and the 
evidence showed without question that there is neither regular nor 

periodic methods by which pollutants could be carried to the Rio 

San Jose. The cases thus far decided have without exception re-

quired both a means by which a discharge could reach navigable 

in fact waters and a periodic occurrence of the discharge reaching 

navigable waters. See: United States v. Texas Pipeline Companv, 

11 ERG 1465; United States v. Ashland Oil and Transportation Co. , 

504 F.2d 1317 (6th Cir. 1974); United States v. Phelps-Dodge, 291 

F. Supp. 1181 (D.C. Ariz. 1974); United States v. Smith, 7 ERG 

1937 (E.D.Va. 1975); United States v. Holland, 373 F.Supp. 665 

(N.D.Fla. 1974). 

The EPA's expert witness, Duggan, testified there is not 

now a single channel from the San Mateo Creek to the Rio San Jose 

(Tr. 152-153), and EPA's witness Nylander testified that there 

is now no continuous, discernible channel (Tr. 2390240). 

One must be careful to distinguish between the Arroyo del 
Puerto, which is not continuous with the San Mateo Creek and 

the Rio San Jose, and the Rio Puerco which is at times a flowing 
stream but is an entirely different stream from the one to ,.;hich 

the Partnership discharges, the names only being similar. (For 

area of confusion, see Nylander, EPA Ex. 42, pages 11-16.) 

Thus, the discharge by United Nuclear-Homestake Partners 
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into the Arroyo del Puerto does not fall within the definitions 

of the waters of the United States set forth by EPA in 40 C.F.R. 

§125.l(p), providing that navigable waters includes tributaries 

of navigable waters of the United States since there is no channel 

by which the Arroyo del Puerto reaches the Rio San Jose. 

2. The Cattle Claim. The most incidental nexus bet\veen 

cattle which may drink from water in the San Mateo Creek (which 

may contain a discharge from the Partnership's mine) and a packing 

company which reportedly sold cattle to customers (which conceivably 

could include out-of-state customers) is not the substantial rela­

tion to commerce anticipated in FWPCA, as amended. Rather, it is 

merely de minimis contact. See Maryland v. Wirtz, supra. To sug­

gest that the San Mateo Creek was utilized by the Karler Packing 

Company as an industry in interstate commerce presupposes that a 

regular connection lies between the two. Such a connection could be 

established only in the event the Roundy ranch regularly employed 

the Partnership's discharge to raise cattle sold to the Karler 

Packing Company, and in the event these cattle were eventually sold 

in interstate commerce by the Karler Packing Company. Rather, the 

evidence adduced did not establish such a regular connection, if it 

established a connection at all. Mr. Roundy testified that only his 

calves were sold, not his cows, and the few calves would have been 

in the San Mateo Creek area only for a short time around October. 

There was no testimony though that the calves actually sold drank 

from the San Hateo Creek. Possibilities of interstate transport of 

-4-

• 



·. ... 
( 

meat purchased at }rr. Roundy's meat market are even more remote, 

since Mr. Roundy testified that anyone purchasing meat at his meat 

market and transporting that meat out of New Mexico would have to 

do so illegally. Even more remote in time and location were cer­

tain cattle owned by Mr. Roundy which were shipped to Colorado. 

It was never established from which water these cattle drank or 

when they drank water. 

Such unestablished, and at most infrequent, connections 

do not comprise the contact necessary for interstate commerce. 

Moreover, such obscure, if not improbable, connections were not 

within the purview of the FWPCA. The EPA's own regulations define 

navigable waters which are not actually navigable in fact or tribu­

taries thereof as including only those additional intrastate waters 

utilized by interstate travelers for recreation, intrastate waters 

from which shellfish and fish are taken and sold in interstate com­

merce, and intrastate streams utilized for industrial purposes 

by industries in interstate commerce. (See 40 C.F.R. §12S.l(p)) 

Since no evidence showed this "intrastate" water was used for 

recreation or fishing, any jurisdiction must at most be based upon 

a classification of an occasional calf drinking ~vater in the creek 

as an "industrial purpose." This is at odds with the facts in this 

case. 

3. Claim that Some Groundwater Will Eventually Reach 

Horace Springs. - The claim that some of the Partnership discharge 

will eventually reach Horace Springs, and that Horace Springs water 
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will run into the San Jose, does not provide a jurisdictional basis 

for the following reasons: 

(a) Congress rejected an amendment to Section 502(7) of 

the FVWCA which would have regulated "any addition of any pollutant 

to groundwater from any point source." See legislative history d:i,s­

cussed in Exxon Corporation v. Train, 554 F.2d 1310 (5th Cir. 1977), 

footnote 17. 

(b) No evidence was introduced showing a pollutant would 

travel underground from the Partnership to Horace Springs. 

(c) The time involved is so remote as to preclude the 

appropriateness of an NPDES permit. 

(d) There was a clear showing that the generalized ground­

water flow under thousands of square miles could not be a "conduit" 

as re~uired by the FWPCA. 

(e) The opinions of EPA General Counsel in City of Phoenix 

and Town of Buckeye are not of assistance to EPA's position, as they 

involve portions of the navigable in fact river (Salt and Gila) which 

temporarily go underground in the channel, an.d do not involve a dis­

charge to generalized unchanneled groundwater. 

4. Grants Wells - The theory that groundwater would 

eventually reach wells in Grants, and some interstate traveler may 

at some time drink water from such a well is even more speculative 

than the Horace Springs argument. All the defects to jurisdiction 

mentioned in connection with Horace Springs are present, plus the 

additional defect that under EPA's own regulations, such interstate 
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water could not be used either £or recreation or fishing. 

5. C'onc11lsion - The factual situation here involved would 

require a catastrophic event before the discharge of pollutants by 

the Partnership could reach the San Jose. One can imagine almost 

any discharge being swept up in a flood and, through a chain of 

circumstances, moved to a navigable stream. One could imagine 

almost any water being occasionally used by wildlife and livestock. 

However., the whole purpose of the FWPCA is to regulate those dis- . 

charges which may reasonably be expected to reach navigable streams 

on a regular or periodic basis by technological standards. The ran-

dam events postulated ~y EPA for a jurisdictional basis here are not 

consistent with the act. 

Respectfully submitted. 

BIGBEE, STEPHENSON, CARPENTER & CROUT 
P. 0. Box 669 
Santa Fe, New Mexico 87501 

Attorneys for 
United Nuclear-Homestake Partners 
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postage paid, to counsel below listed this 22nd of January, 1979. 

Denise D. Fort, Esq. 
Southwest Research And Information Center 
Legal Office 
Route 3 Box 99 
Santa Fe, New Mexico 87501 

Bruce S. Garber, Esq. 
New Mexico Environmental Improvement Division 
P.O. Box 2348 
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UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

IN THE MATTER OF: 
NPDES Permit No. NM-0020389 

UNITED NUCLEAR-HOMESTAKE PARTNERS 
Grants, New Mexico Marvin E. Jones 

Administrative Law Judge 
1735 Baltimore 
Kansas City, MO 64108 

PROPOSED FINDINGS OF FACT 
AND CONCLUSIONS OF LAI\1 OF 

UNITED NUCLEAR-HOMESTAKE PARTNERS 

NM-0020389 

Pursuant to the order of Marvin E. Jones, Administrative Law 

Judge, entered November 22, 1978, United Nuclear-Homestake Partners 

("the Partnership") submits the follmving findings of fact and 

conclusions of law. 

I. INTRODUCTION 

The United States Environmental Protection Agency, Region VI 
. 

(EPA), the New Mexico Environmental Improvement Division (EID), 

Southwest Research and Information Center (SRIC), New Mexico Public 

Interest Research Group (NMPRIG), and Ms. Sandra Simons (Simons) and 

the Partnership provided by Stipulation and Agreement dated June 14, 

1978, that the following issue raised by the permittee in its adjudi-

catory hearing request of June 4, 1976 remains unresolved: 

"'Whether the EPA has NPDES discharge permit 

jurisdiction pursuant to the Federal Water 

Pollution Control Act Amendments of 1972, 

Public Law 92-500.' It is the permittee's 
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contention, disputed by the other parties to 

this proceeding, that its discharge is not 

a discharge into 'navigable waters' and that 

its discharge does not move into 'navigable 

waters' as defined in Section 502 (7) of the 

FWPCA, as amended, or is otherwise within the 

permit jurisdiction of EPA." 

The parties agreed to submit to the Regional Administrator of 

Region VI as the sole record for use by the Regional Administrator 

in issuing an initial decision as described in 40 CFR 125.36(1), with 

regard to the unresolved issues described above, the hearing record 

developed in the adjudicatory hearing involving Kerr-McGee Nuclear 

Corporation, (NPDES Permit No. NM-0020532) scheduled to begin on July 

11, 1978, before the Honorable Thomas B. Yost, Administrative Judge, 

relating to the Kerr-McGee Nuclear Corporation ("Kerr-McGee") Ambrosia 

Lake Discharge and a supplementary stipulation of facts pertaining to 

factors unique to the Partnership. 

A Stipulation of facts unique to the Partnership was entered by 

the parties on June 14, 1978. The Stipulation specifically allows any 

party to raise any issue of materiality as to any part of this Stipu­

lation. 

II. SUMMARY OF CONTENTIONS 

The Partnership contests the authority of EPA to issue an NPDES 

Permit to the Partnership's ion exchange facility located on Section 

25, T.l4N, RlOW., N.M.P.M., McKinley County, New Mexico under the FWPCA 

as amended. It is the contention of the Partnership that its discharge 

of seepage water in its underground mines, which are several hundred 
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feet deep, into the Arroyo Del Puerto, which is normally dry, but 
which occasionally has water in it in response to sufficient 

precipitation, does not constitute a discharge into navigable waters 
as defined in Section 502(7) of the FWPCA as amended. Further, after 
the underground mine seepage water is discharged into the Arroyo Del 
Puerto, it is the contention of the Partnership that the water so 
discharged does not move into "navigable waters" as defined in Section 
502(7) of the FWPCA as amended. Any discharge water from the Partner­
ship, together with any precipitation run-off and Kerr-McGee discharge, 
does not flow more than a few miles downstream, and it could only 
enter the Rio San Jose under conditions of extreme flooding, and even 
in that event, it would not enter the Rio San Jose through a tributary 
or channel network. 

EPA contends that the Partnership's discharge could be carried 
to the Rio San Jose if a large enough flood occurred. EPA also contends 
that the Partnership discharge enters groundwater and a portion of the 
discharge would, within a period of time of approximately 150 years, 
feed Horace Springs which flows into the Rio San Jose. EPA also con­
tends that discharge from the Partnership enters groundwater, a 
portion of which might eventually be removed by wells in Milan and 
Grants, New Mexico and be used by hotels and restaurants that may 
serve interstate travelers. The EPA also contends that cattle drink 
water from San Mateo Creek and cattle are sold and might enter inter­
state commerce. 

In response to the contentions of EPA, the Partnership contends 
(i) its discharge of underground mine seepage water could enter the 
Rio San Jose only in event of a flood of extraordinary proportions; 
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(ii) in any event it would be more likely absorbed into ground,.;ater 
long before reaching the Rio San Jose; (iii) it would not reach the 
Rio San Jose through any channel or tributary system and (iv) a flood 
of such extraordinary proportions were shown by the evidence not to 
occur within the time duration of NPDES permits. 

A requirement to obtain an NPDES permit cannot be based upon 
discharge to groundwater which will not reach Horace Springs for 
centuries. In any event, it is not shown that any pollutant in the 
Partnership discharge would travel to Horace Springs under any cir­
cumstances underground. 

As to the contention of EPA that underground wells in the Grants­
Milan area may eventually intercept Partnership discharge, the Partner­
ship submits, (i) such discharge cannot under the testimony reach any 
such wells within the time limit of the permit; (ii) jurisdiction 
cannot be based upon underground waters; and (iii) that in any event 
no pollutant was shown by the testimony as likely to travel with 
underground water to reach the wells. 

As to the contention that cattle drink water from San Mateo 
Creek it was not shown that such cattle actually wind up in interstate 
corrunerce, it was not shown that the water they drink was from the 
Partnership discharge, and there was no evidence that cattle which 
drank from San Mateo Creek did so as part of utilization for industrial 
purposes by industries in interstate commerce. Even if the cattle 
did drink water from Partnership discharge it would not turn the 
Partnership discharge into a discharge into navigable waters within 
the meaning of the FWPCA. 
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The Partnership also submits that under the EPA's theory of dis-

charge at Horace Springs or Grants-Milan wells, such a discharge cannot 

justify an NPDES point source discharge at the location of the Part-

nership's ion exchange plant many, many miles away with generalized 

dispersal to vast underground aquifers without any discreet channel 

having been established by the evidence. 

III. STIPULATED FACTS 

The following are the Stipulated Facts which the Partnership 

contends are material: 

A. The parties 

1. The permittee is United Nuclear-Homestake 

Partners (UN-HP). 

B. The Discharge's Characteristics 

1. The discharge consists of an average of 936,000 

gallons per day. Its frequency of flow is 

continuous. 

2. Among the constituents of the discharge are 

Radium 226, uranium, molybdenum, selenium, 

and suspended solids. 

3. UN-HP uses its ion exchange plant to extract 

uranium from the mine seepage and re-circulated 

waters pumped from the mines. Following pro-. ' . 

cessing in the ion exchange plant, some of the 

water is discharged (963,000 gallons per day); 

the remainder (1, 728,000 gallons per day) is re­

circulated throughout the mines to leach further 

uranium and is then returned to the ion exchange 

plant. 
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4. The permittee does not withdra~v water from the 

Arroyo Del Puerto. 

C. The Location of the Discharge 

l. Following its processing in the ion exchange 

plant some of the water processed is discharged 

to the Arroyo Del Puerto. 

2. The Arroyo Del Puerto is a natural arroyo which 

receives precipitation run-off from the surrounding 

area. 

3. Upstream from the ion exchange plant, the Arroyo Del 
Puerto is a natural arroyo which flows occasionally 

in response to sufficient precipitation. 

4. From the UN-HP ion exchange plant discharge point 

the Arroyo Del Puerto flows perennially, due to the 

discharge, for a short distance (approximately l/2 

mile) before the Kerr-McGee discharge is added to it 

(NPDES No. NM-0020532). 

5. Sections 15, 23, and 25, T.l4N., R.lOW., N.M.P.H. and 
Section 32, T.l4N., R.9H., N.M.P.M., HcKinley County, 

New Mexico, are leased by UN-HP. Kerr-McGee owns 

Sections 24 and 26, T.l4N., R.l0\\1., N.M.P.H., and 

Section 31, T.l4N., R.91~., N.M.P.M., Valencia County, 

New Mexico. There is no fencing or other physical 

obstruction which would restrict access to the Arroyo 
Del Puerto in these sections. 

IV. DISCUSSION 

The parties on June 14, 1978 stipulated to the above stipulated 
facts and circumstances. The parties further s·tipulated that each 
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party was free to raise any issue of materiality it deems appropriate. 
The Partnership deems the following stipulated items not material: 
Stipulation A.2, A.3, A.4, A.S, A.6, A.7, A.9, B.3. The Partnership 
deems the nature of its organization, its business activities and its 
uranium sales as not material to this action, since it is stipulated 
that the Partnership does not withdraw water from the Arroyo Del 
Puerto. No other industrial use of Arroyo Del Puerto or San Mateo 
Creek water was claimed. The water used by the Partnership comes 
from its underground mines and the water is underground seepage water. 
It derives none of its uranium or water from the Arroyo Del Puerto 
at all. Likewise, any water treatment performed by the Partnership 
is not material. 

V. PROPOSED FINDINGS OF FACT 
The proposed findings of fact are divided into two parts. In 

Part A, general findings appll.cable to the parties' general contentions 
are discussed. More specific findings·applicable to the contentions 
are discussed in Part B. Discussion of evidence and proper interpre­
tation to be given evidence are discussed in the discussion sections 
after individual findings. References to exhibits and testimony refer 
to the record developed in the adjudicatory hearing concerning Kerr­
McGee Nuclear Corporation's NPDES Permit No. NM-0020532. 
A. General Findings of Fact 

1. The Kerr-McGee discharge is added to the Partnership 
discharge in Section 31, T.l4N., R.9W., N.M.P.M., 
McKinley County, New Mexico. The Kerr-McGee discharge 
is itself from underF,round mines. Exhibit AL-1/Ganus 
Testimony 3-4. 

2. The total flow in the Arroyo Del Puerto at the point 
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it leaves Kerr-McGee's property was gauged by Kerr­
McGee in February, 1978 at an average of 2 cubic 
feet per second. Exhibit AL-1/Ganus Testimony at 3/ 
Transcript at 27. 

3. The sole sources of water in the Arroyo Del Puerto are 
the discharges derived from the Kerr-McGee and Partner­
ship underground mines and intermittent precipitation. 
Upstream from the Partnership facilities the arroyo is 
dry except in time of precipitation. It flows only in 
direct response to precipitation, and receives no water 
from springs and no long continued supply from melting 
snow or other surface sources. The same would be true 
of the entire arroyo in the absence of the Kerr-McGee 
and Partnership discharges (Exhibits AL-3.A, 3.B, 3.C, 
and EPA 18 at 2. G~nus testimony at 3, 4; Duggan testi­
mony at 2/Transcript at 149-150). Approximately three 
miles down gradient from the Kerr-McGee discharge point 
the Arroyo Del Puerto converges with San Mateo Creek. 
The U.S. Geologic Survey in 1977 measured an average 
flow of 0.76 cubic feet per second at its gauging 
station on the Arroyo Del Puerto approximat~ly 1,000 
feet up gradient of the confluence. 
at 5/Transcript at 247). 

(Ganus testimony 

4. Upstream from the confluence of the Arroyo Del Puerto, 
the San Mateo Creek itself has as its sole sources of 
water the Johnny M underground mine and precipitation. 
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(Transcript at 128; Duggan testimony at 3) 
5. The flo'" of water in San Mateo Creek up gradient from 

the town of San Mateo (upstream from Johnny M Mine) 
is insignificant. (Transcript at 128) 

.6. Flow would be found in the stream only in very major 
rainfall events, perhaps in the nature of 1,000 year 
rainfall runoff. (Transcript at 129) 

7. Gulf Mineral Resources. once discharged water from its 
underground mine into San Mateo Creek above the con­
fluence with the Arroyo Del Puerto. The average amount 
of discharge was 13 cubic feet per second. Gulf Mineral 
Resources' entire discharge has since December, 1977 
been diverted so that it no longer flows into San Mateo 
Creek. (Exhibit EPA 35/Transcript at 237, 259, 303-304) 

8. The entire flow of San Mateo Creek is normally absorbed 
into the alluvium. Typically this occurs approximately 
1.3 miles downstream from the confluence of the Arroyo 
Del Puerto and San Mateo Creek. (Exhibit EPA-18 at 3/ 
Transcript 150-158, 161, 198-199, 259-263). 

DISCUSSION 
EPA expert witness 'John Duggan testified that photographs taken in 

March of 1978 show the entire flow of San Mateo Creek downgradient from 
the confluence of the Arroyo Del Puerto disappearing underground appro~ 
ximately 1.3 miles downstream from the point of confluence. (Exhibit 
EPA-18 at 3/Transcript 150-158) These photographs were taken after 
local thunderstorm activity, (Transcript at 153) indicating the absorp­
tion point shown in the photographs may have been further downstream 
than normal. Duggan further testified that he inspected the area two 
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months later and did not abserve flow any further downstream than 
indicated in the March photographs. (Transcript at 161) \fuile EPA's other witness Dr. Charles Nylander testified he saw flow several miles downstream from the final absorption point indicated by Duggan's 
photographs, the observations were made during the period Gulf Mineral Resources was discharging into San Mateo Creek at a much greater rate than the discharges into the Arroyo Del Puerto by the Partnership and Kerr-McGee. (See EPA Exhibit 35/Transcript 237, 259, 303-304). Dr. Nylander acknowledged in subsequent visits to the area after the Gulf discharge termination he had not observed flow in San Mateo Creek 
past the absorption points indicated in Mr. Duggan's photographs. 
(Transcript at 259-263) Other state employees visited the area without reporting San !1ateo Creek flowing past the absorption point in the 
photographs. (Transcript 259-263) 
B. Specific Findings: 

9. There does not now exist a .continuous channel with 
or without water flow extending San Mateo Creek to the 
Rio San Jose. There was evidence that at least in the 
1930's there was a continuous channel without water, 
linking San l1ateo Creek to the Rio San Jose. No evidence 
was adduced to indicate that the channel was of recent 
origin, and is probably a remnant of previous plural 
conditions existing at a remote date in the Southwest. 
(Exhibits EPA-3l(a)(b) and Southwest 1/Transcript at 
129, 224-Ganus Rebuttal Testimony at 5) 

DISCUSSION 
All of the witnesses agreed there is not now a single channel 

through which water can flow down San Mateo Creek to the Rio.San Jose. 
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EPA's expert witness, Duggan, testified that the forme~ channel was 
disrupted and broken up and that there is not now a single channel from the San Mateo Creek to the Rio San Jose. (Transcript 152-153) EPA's witness, Nylander, testified that in the 1930's and 1950's there was a discernible channel, although this was historical. (Transcript at 224) He also testified that the discernible channel that may have existed historically had ended in the 1950's and there was no continuous 

discernible channel at this time. (Transcript 239-240) Mr. Nylander testified that historically there had been a channel, but he could not testify as to how many years ago, whether 1,000 or 500 years ago or 
whatever, there might have been flow in a continuous channel. (Trans­cript at 241-242) Mr. Robinson, called by SRIC, testified that the confluence of San Mateo Creek and the Rio San Jose which could be seen in 1935-36 could no longer be discerned. (Transcript at 320) He did not claim water had been able to get through since the 1950's. (Trans­cript at 321) Kerr-McGee's expert witness, Dr. William Ganus, testified that the continuous channel (although not continuous flow) noted in 1935-36, was in his opinion a remnant of much earlier and much different climatic, geologic and hydrologic conditions and could have been formed thousands of years ago and has been largely inactive since that time. Ganus rebuttal testimony (at 5, see also Transcript a~ 129). 

10. The Arroyo Del Puerto, San Mateo Creek and the 
unchanneled lands between San Mateo Creek and the Rio 
San Jose are subject to flooding in periods of extremely 
heavy precipitation. There are no records establishing 
precisely how often severe flooding occurs in this area 
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or how often, if ever, such flooding could flow over 
the unchanneled land between the San Mateo Creek and 
the Rio San Jose. The hydrogeological features of the 
area and the testimony of local residents indicate the 
precipitation severe enough to create widespread flood­
ing is very infrequent and that flooding severe enough 
for water to flow over the unchanneled land between San 
Mateo Creek and the Rio San Jose is extremely rare, if it 
ever occurs at all. (Ganus rebuttal testimony at 7, 9-
10; Nylander testimony at 5, ?/Transcript at 253, 265-
268, 336, 344-348, 373-377, 400-401) 

DISCUSSION 
Because the San Jose is lower than the unchanneled land between 

the San Mateo Creek and the Rio San Jose, if a large enough rain occurs, 
water can flow as a sheet ovec the lands separating these two. Dr. 
Ganus testified in his expert opinion even very severe floods in this 
area would be absorbed into the highly permeable ground. (Ganus re-
buttal testimony at 7) Mr. Bert.Roundy, who had lived in the area for 
many years testified that even extremely heavy rains are dispersed across 
the land and quickly absorbed into the ground. Only a steady rain of three 
or four days would cause flood waters great enough to.flow past the 
United Nuclear-Homestake Partners mill. Anything less would be absorbed 
directly into the ground. Mr. Roundy had observed flooding of so severe 
a nature only once or twice in the last twenty years. (Transcript at 
373-377, 400-401) Mr. Carver, a local resident who had been in the 
area for fewer years than Mr. Roundy, claimed that there had been severe 
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flooding in the area five or six times, but was only able to identify 
a 1972 flood. (Transcript at 336) He was unable to testify of his 

own knowledge there was a continuous link between the Arroyo Del 

Puerto and the Rio San Jose during this flood. (Transcript at 348) 

Moreover, Dr. Ganus' testimony showed that someone in the Murray Acres 
Subdivision, the area where l1r. Carver lives, would be unable to dis-

cern whether the waters originated in the Arroyo Del Puerto or in 

the Lobo Creek area, which is a separate drainage. (See Ganus rebuttal 
testimony at 9-10) Mr. Roundy had never seen waters flowing in the San 

' 
Mateo Creek across the area in between San Mateo Creek and the Rio San 
Jose and enter the San Jose. (Transcript at 375) Under any view of 

the testimony, it would take an extremely rare event for water to 

spread across the land between San Mateo Creek and the Rio San Jose 

and in no event would such a sheet be in a discernible channel. Such 

an occurrence would most certainly be at intervals longer than the 

life of an NPDES permit. 

ll. No scientific evidence has been adduced to establish 

that the discharge of the Partnership reaches the Rio 

San Jose, or that there is any discharge of pollutant 

which reaches the Rio San Jose from the Partnership. 

(Nylander testimony at 9/Transcript at 263, 294-295) 

There was no testimony showing that radium or any other 

pollutant discharged by the Partnership had ever reached 

the Rio San Jose. (Transcript at 263) Further, in a flood 

event as large as would be necessary, there would be no 

discreet discharge of pollution, and the Partnership would be 
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inactive in the claimed discharge. The character 

of the discharge would no longer be that of the 

discharge by the Partnership because of the huge 

dilution caused by flooding. 

12. The waters of San Mateo Creek enter the ground where 

they are absorbed into the alluvium. A significant 

part of the groundwater originating from the absorp­

tion of San Mateo Creek recharges the aquifers from 

which it originated. (Ganus Testimony at 5/Transcript 

40-46) 

13. Part of the groundwater originating from the absorp­

tion of San Mateo Creek into the alluvium moves very 

slowly through various aquifers towards Horace Springs. 

Horace Springs is located approximately 24.3 miles 

from the confluence of Arroyo Del Puerto and San Mateo 

Creek. Such groundwater could not reach Horace Springs 

sooner than approximately 154 years and may take 500 to 

1,000 years. 

DISCUSSION 

The arguments between the experts was basically between the 154 
or 500 to 1,000 years. (Nylander testimony 17-21; Ganus rebuttal 
testimony 12-14; Transcript 88-109; Nylander testimony 21; Ganus re­
buttal testimony at 14/Transcript at 99) There is no question that 
any groundwater flow would be through a series of widely spread and 
widely occurring geologic formations through which water could pass. 
(Ganus testimony 6/Exhibit AL-6) 
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14. Groundwater originating in the absorption of San 

Mateo Cree:~ that might bear discharge from the Part-. 

nership would not have reached Horace Springs or any 

other point near Horace Springs. (Transcript at 235-237) 

DISCUSSION 

Dr. Nylander acknowledged that under normal conditions water since 
mining began would not have moved significantly'toward Horace Springs; 
perhaps one mile under normal conditions, although it might be increased 
somewhat by flooding. (Transcript at 235-237) The extent of movement 
is some 20 miles short of Horace Springs. 

15. Part of the groundwater originating from the absorption 

of San Mateo Creek into the alluvium moves very slowly 

through the alluvium towards Milan and Grants, New 

Mexico, approximately 10 to 14 miles respectively from 

the confluence of San Mateo Creek in the Arroyo Del Puerto. 

No groundwater originating from absorption of San Mateo 

Creek since mining has reached wells in the Milan and Grants 

area, and it will be many, many years before any does. (EPA 

Exhibits 38, 41; Nylander testimony at 20/Transcript at 279, 

295-296) 

DISCUSSION 

Nylander agreed that groundwater originating from the mining in 
Ambrosia Lake would not have yet approached anywhere near Hilan or Grants. 
(Transcript at 296) There was no showing of any interstate use of dis­
charge at motels or restaurants in Grancs or Milan. 

16. It was not established that cattle sold in interstate 

commerce drink water discharged by the Partnership. 
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No evidence established that any cattle drank water 

discharged from the Partnership as part of utilization 

for industrial purposes by industries in interstate 

commerce. (EPA Exhibits 30 and 32; Nylander testimony 

at 16.5; Transcript at 195, 203-04, 373, 379-387, 392-

393) 

DISCUSSION 

EPA attempted to suggest that six cattle from the Roundy ranch 

were sold to the Karler Packing Company in Albuquerque (EPA Exhibit 30) 

EPA also introduced evidence that Karler Packing Company operates "region­

ally." (EPA Exhibit 32) Dr. Nylander testified he had personally seen 

cattle on the Roundy ranch drink water in San Mateo Creek. (Nylander 

testimony 16.5) 

However, it was not shown that the cows sold to Karler Packing 

Company ever drank water from the San Mateo Creek. Furthermore, it 

was not established that Karler Packing Company sells cattle in inter­

state commerce. The word "regionally" could mean different regions of 

New Mexico. (Transcript at 203-204) The EPA's evidence is not consistent 

with that presented by Mr. Roundy. Mr. Roundy testified he has a cow 

and calf operation. (Transcript at 380-381) He grazes the cows during 

the winter on the portion of his land through which San Mateo Creek runs, 

but moves them to other pastures when they calve. It is the calves that 

are sold, not the cows. A few calves may be in the San Mateo Creek area 

for just a short time around October. (Transcript at 380) While there, 

they might drink water from San Mateo Creek "if there is water in it." 

(Transcript at 380) This water could, of course, be rain water. Many 
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of the Roundy calves are slaughtered in Albuquerque and returned to 
Mr. Roundy for sale at a local meat market he runs. (Transcript at 
373, 379-380, 393) ZPA Exhibits 30D, 30E and 30F seem to relate to 
such cattle as they are marked "slaughter." Mr. Roundy testified that 
anyone purchasing meat at his meat market and transporting that meat 
out of New Mexico would have to do so illegally. (Transcript at 379) 
Slaughtered calves not returned to Mr. Roundy are put up for auction. 
EPA Exhibits 30A, 30B and 30C are in this category. There was no 
evidence that any of these carcasses are sold out of. state nor was 
there any evidence of what happens to them. There was no testimony at 
all to establish a relationship bet,veen use of any water in San Mateo 
Creek and any sale of cattle in interstate commerce. 

VI. PROPOSED CONCLUSION OF LAH 
l. EPA's jurisdiction to issue an NPDES Permit to the 

Partnership under the 1972 amendments to the Flo/PCA rest 
on its showing that discharges from that facility flow 
into navigable waters. 33 U.S.C. §1342, 1362(12) 

2. The Partnership's discharge does not flow into navigable 
waters within the meaning of the 1972 amendments to the FHCPA. 

3. EPA has no jurisdiction to issue an NPDES Permit to the 
Partnership ion exchange facilit7 located in Section 25, T.l4N., 
R.lOW., N.M.P.M., McKinley County, New Mexico. 

Respectfully submitted, 
BIGBEE, STEPHENSON, CARPENTER & CROUT 

BY Y\ ~ Oe ~ ~ 
G. Stanley Crout 

~ ..__ b_· 
, J L-v._., ~y j . . L~ 

Sunn J. Nixoj? 
Attorneys for United Nuclear-Homestake Partners 
Post Office Box 669 
Santa Fe, New Mexico 87501 
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UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

IN THE HATTER OF: 

UNITED NUCLEAR-HOHESTAKE PARTNERS Grants, New Hexico 
NPDES Permit No. NH-0020389 

Marvin E. Jones 
Administrative Lavl Judge 
1735 Baltimore 
Kansas City, Missouri 64108 

CERTIFICATE OF SERVICE 
I certify that a copy of United Nuclear-Homestake Partners' 

Requested Findings of Fact and Conclusions of Law and Brief in 
support thereof were sent of United States Mail to each of the 
parties listed below on December 15, 1978. 

BIGBEE, STEPHENSON, CARPENTER & CROUT 
-~ -- / I 

By __ <,="_ ~~~.,;-=:::J~·=-/2-'z:"::·/.,;..,~· p£.; :"""', 4"-----Attorneys for"/ 

Marvin E. Jones 
Administrative Lmv Judge 

United Nuclear-Homestake Partners 
Post Office Box 669 
Santa Fe, New Mexico 87501 

U. S. Environmental Protection Agency 1735 Balt:ilnore 
Kansas City, Missouri 64108 

James D. Btmting 
Office of Water Enforcement 
U.S. Environmental Protection Agency 401 M Street, SW 
Washington, D. C. 20460 

Envirorli!lental Improvement Division Post Office Box 2348 
Santa Fe, New \A.e:xico 87 501 

Ms. Denise Fort 
Attorney at Law 
Route 3, Box 99 
Santa Fe, New Me.'{ico 87501 



. f 
0PHONE CALL 0 DISCUSSION 0 F IELD T RIP 0 CONFERENCE 

RECORD OF 0 OT H ER (SPECI FY) 
COMMUNICATION 

(Record of item checked above) 

TO: FROM: DATE 

TIME 

SUBJECT 

SUMMARY OF COMMUNICATION 

I 

' 

CONCLUSIONS, ACTION TAK EN OR R EQUIRE D 

- -·-

INFORMATION COPIES 

TO: 

EPA Form 1300-6 (7·72) REPLA CES EP A HQ F O RM 8300•5 WH ICH MAY BE USED U NTIL SU PP LY IS EXHA U S T ED, 





NOV 0 3 1981 

.·lr. Ec.hr r<l 1 • ~,enru•d.~ 
) I rl..!ctor of. rnv i r on.11t.mt al "· fi ,· • t r· 
!101.: •5take 1i n11l..; Co.np<my 
P. . 0. hox ()f) 

t;run • ~c .1 . I..! X l co 

,)c,n: 

--

Cl] i s 



( 

Certified Mail 

Mr. Oscar Cabra 

( 

HOMESTAKE MINING COMPANY 
P.O. BOX 98 

GRANTS, NEW MEXICO 

87020 

June 23, 1981 

Industrial Permits Section (6AEWP) 
United States Environmental Protection Agency, Region VI 
First International Building 
1201 Elm Street 
Dallas, Texas 75270 

Dear Mr . Cabra: 

Re: Renewal Application for NPDES Permit 
No. NM 0020389 

Attached, for your files, is a portion of the analytical information for 
Homestake Mining Company's, formerly United Nuclear-Homestake Partners', 
application for NPDES Permit renewal. We are still trying to obtain the balance 
of the radiological information. Unfortunately, some difficulties have been 
experienced in the analytical area. This information will be submitted as soon 
as it becomes available to us. The enclosed analytical information was not 
available at the time of the renewal application's submittal of December 18, 
1980, to the U. S. Environmental Protection Agency. 

The comments made in the letter of December 18, 1980, continue to be 
Homestake Mining Company's position on the matter of the applicability of this 
permit. 

If you have any questions concerning the contents of this material, please 
don't hesitate to contact me. 

EEK/vh 

cc: J. M. Parker 

Very truly yours, 

HOMESTAKE MINING COMPANY 

~/. ~<-?- JJ/ 
Edward E. Kennedy ~ 
Director of Environmental Affairs 

[ffi ~ (~ I~ U W ~ [ID 
JUN 2 9 19Bl 

6/~EP 



DATE : 

SU BJ E C T : 

F ROM: 

TO: 

UNITE ~-,, rATES ENVIRONMENTAL PROTECf.~~~ AGENCY 

March 12, 1981 

Initial Decision In The Matter Of 
United Nuclear - Romestake PartnersT 
Grants, New Mexico, NP DES Pe rmit No . NM00 2 0 389 

Beth Osheim, Attorney 
Water Section ( 6AELW) 

Oscar Cabra, Chief 
Industrial Permits Section (6AEWP) 

Attached is the Initial Decision of the Acting Regional 
Administrator in the above proceeding. As in the Kerr-McGee 
decision, this decision concludes that the Arroyo del Puerto 
is a "navigable water." Consequently, United Nuclear's 
discharges are subject to NPDES permittin g jurisdiction. 

If the Initial Decision is not appealed to or ordered 
reviewed by the Administrator within 30 days following its 
service, the final permit as drafted will become effective 
an d en force ab 1 e . 

Attachment 

cc: Mike Gibson (6AELW) 
Judy Torrence (6AELW) 

ffij~©~ llW ~[ID 
MAR 1 3 1981 

EPA Form 1320-6 (Rev . 3 ·76) .6AE8 
~ · 
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Permit No./V /"1 

Applic"ti<>n No. ji/J1f ?() .2()3/i'J 

AUTHORIZATION TO DISCHARGE UNDER THE 

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 

In compliance with the provisions of the Federal W~r~ollution Control Act, as amended, 

(33 U.S.C. 1251 et. sq;~·~~- ~--~/?~
 

rJ! !}, ~~ "' 
~:ts tR~v-

in accordance with effluent limitations, monitoring requirements and other conditions set forth 

in Parts I, II, and III hereof. 

This permit shall become effective on 

This permit and the authorization to discharge shall expire at midnight, 

Signed this day of 

,'£fA Form 3560-2 (2-74) REPLACES EPA FORM 3320-4 00-731 WHICH MAY BE USED UNTIL SUPPLY IS EXHAUSTED 
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. - - -A. _EFFLUENTLIMITATION~~~RINGREQUIRE~NTS . · rrf . . ._~- /~#' -~ ~~ cf!~ ¥ /«;J~ ~--..--£~-_,., VI-'~ 4~ During the period beginning . and lasting through d'l:lne--?0 F"'f%4--- ~ r ~ \the permittee is authorized to discharge from outfall(s) serial number(s) 00.)_·, M1 ne water 
Such discharges shall be limited and monitored by the permittee as specified below: 

Effluent Olaracteristic Discharge Limitations Monitoring Requirements kg/day (lbs/day) Other Units (Specify) 
Measurement Sample Daily Avg Daily Max Daily Avg Daily Max Frequency Type 

. Flow-m3/Day (MGD) N/A N/A (!}~~ (;.a) Continuous Record 
Temperature N/A N/A N/ A *of 1/ week In Situ. Total Suspended Solids N/A N/ A 20 mg/1 30 mg/1 1/ week 24 hr . composite Chemical Oxygen Demand N/A N/A 100 mg/1 200 mg/1! l /week 24 hr . composite 

24 hr . composite Radium 226 (dissolved) N/ A N/A 3pCi !1 10 pCi/1 1/ week Total Radium 226 N/A N/A 10 pCi ( l 30.0pCi / l 1/week 24 hr. composi te - - -~_A(~~ 
-

Total Uranium N/ A N/A 2. 0 mg/1 4.0 mg/1 l / week 24 hr. composite 
24 hr. composite Total Zinc N/A N/ A 0.5 mg/ 1 1. 0 mg/1 1/week Total Mo lybdenum N/A N/ A * mg/l * mg/ 1 1/month 24 hr. compos i t e Total Selenium N/ A N/ A * mg / 1 * mg/1 1/ mon t h 24 hr. compos ite Total Vanadium N/A N/ A * mg/l 'tmg/ 1 1/mont h 24 hr. composite 

* Report ~~ l See P·art II I, Paragragh If liJ if, 
The pH shall not be less than 6. 0 standard units nor greater than 9 · 0 standard units and shall be monitored .. l jweek by grab sample. 

There shall be no discharge of floating solids or visible foam in other than trace amounts. 

Samples taken in compliance with the monitoring requirements specified above shall be taken at the following location(s): At the outfall from the treatment plantd ~- , ~J . 3~ 1;Cf.._cfi 3 ,_<) ~ ..?-r'-n--<-~ ~ tS'~. ct:J{}J:;6~e~ jt7dtf $b .--~ 2·~~ 
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~ EFFLUENT LIMt't\ATIONS AND MONITORING REQUIREMENTS 

Duringtheperiodbegin)Npg July 1, 1984 · andlastingthrough the exp~ration of this permit. )the permittee is authorized't~scharge from outfall(s) ~erial.number(s) 001., mine water. 
Such discharges shall be limited~ monitored by the permittee as specified below: 
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~ Effluent Olaracteristic Discharge Limitations onitoring Requirements 
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(lbs/day) Other Units (Specify) 

Daily Avg 

Flow-m3 /Day (MGD) NfA 
Temperature N/ A 
Total Suspended Soltds N/A 
Chemical Oxygen Dem?nd N/A Radium 226(di ssolved) N/A 
Total Radium 226, N/A 
Tot~l Uranium -~-..:..... N/ A 
Total Copper N/ A 
Tqtal Zinc N/ A 
Total f~olybdenum N/A 
TQt~ l Se l enium N/ A Total Vanadium .N(A 

* Reoort 1 Se 
The ·pH ~hall not be less than 

art III, P~ragraph ~ 
standard units nor greater than 9, 0 l fw~ek by grab samp 

*oF 
30 mg/1 

150 mg/11 
10pCi/l 
30 . OpCi'/1 
~ ... 0 mg/ 1. 

0.,.2 mg/ 1 
0,8 mg/1 

* mg/1 
* mgjl 
* mg/1 

There shall be no disch'arge of floating solids or visible foam in other than trace amounts. 

Measurement 
Frequency 

Continuous 

1/ week 
1 /vJeek 
1fweek 
1(week 
1/ week 
1/ week 
1/ week 
1/week 
1/month 
1/month 
1/month 

Samples takenjr( compliance with the monitoring requirements specified above shall be taken at the follo 

:sec/~ .2~~ 
/(; 7 :to .S?;--..:-~ . 
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Sample 
Type 

Record 

In Situ 
24 hr. composite 
24 hr . composi.te 
24 hr. composite 
24 hr. composite 
24 hr. composite 
24 hr. composite 
24 hr . composite 
24 hr. composite 
24 hr. compos i te 
24 hr. compos ite 
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PART I 

Page of 
Permit No. 

B. SCHEDULE OF COMPLIANCE 

1. The permittee shall achieve compliance with the effhlent limitations specified for discharges in accordance .with the following schedule: 

) ;L)J! /€/ 

£ 
I ;))sl/fJ 

2: No later than 14 calendar days following a date identified in the above schedule of compliance, the permittee shl1fi submit either a report of progress or, in the case of specific actions being required by identified dates, a Wl'itten notice of compliance or noncompliance. In the latter case, the notice shall include the cause of noncompliance, any remedial actions taken, and the probability of meeting the next scheduled requirement. 
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C. MONITORING AND q_EPORTING 

1. Representative Sampling 

Samples and measurements taken as required herein shall be representative of th e volume 
a.nd nature of the monitored discharge . 

2. Reporting 

Monitoring results obtained during the previous 3 months shall be summarized for 
each month and reported on a Discharge Monitoring Report Form (EPA No. 3320-1 ), 
postmarked no later than the 28th day of the month following the completed reporting 
period. The first report is due on . Duplicate signed copies of 
these, and all other reports required herein, shall be subm itted to the Regional 
Administrator and the State at the foil wing addresses: 

3. Definitions 

a. The "daily average" discharge m ans the total discharge by weight during a calendar 
month divided by the number of days in the mon th that the production or 
commercial facility was operating. Where less than daily sampling is required by this 
permit, the daily average discharge shall be determined by the summation of all the 
measured daily discharges by weight divided by the number of days during the 
calendar month when the measurements were made. 

b. The "daily maximum" discharge means the total discharge by weight during any 
calendar day. 

4. Test Procedures 

Test procedures for the analysis of pollutants shall conform to regulations published 
pursuant to Section 304(g) of the Act, under which such procedures may be required. 

5. Recording of Results 

For each measurement or sample taken pursuant to the requirer; Jents of this permit, the 
permittee shall record the following information: 

a. The exact place, date, and time of sampling; 

b. The dates the analyses were performed; 

c . The person(s) who performed the analyses; 
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A. MANAGEMENT REQUIREMENTS 

1. Change in Discharge 

All discharges authorized herein shall be consistent Jth the terms and conditions of this 
permit. The discharge of any pollutant identified in i'his permit more frequently than or 
at a level in excess of that authorized shall constit te a violation of the permit. Any 
anticipated facility expansions, production increases, or process modifications which will 
result in new, different, or increased discharges of pollutants must be reported by 
submission of a new NPDES application or, if such changes will not violate the effluent 
limitations specified in this permit, by notice to the permit issuing authority of such 
changes. Following such notice, the permit may be modified to specify and limit any 
poilu tan ts not previously limited. 

2. Noncompliance Notification 

If, for any reason, the permittee does not comply with or will be unable to comply with 
any daily maximum effluent limitation specified in this permit, the permittee shall 
provide the Regional Administrator and the State with the following information, in 
writing, within five (5) days of becoming aware of such condition: 

a. A description of the discharge and cause of noncompliance; and 

b. The period of noncompliance, including exact dates and times; or, if not corrected, 
the anticipated time the noncompliance is expected to continue, and steps being 
taken to reduce, eliminate and prevent recurrence of the noncolnplying discharge. 

3. Facilities Operation 

The permittee shall at all times maintain in good working order and operate as efficiently 
as possible all treatment or control facilities or systems installed or used by the permittee 
to achieve compliance with the terms and conditions of this permit. 

4. Adverse Impact 

The permittee shall take all reasonable steps to minimize any adverse impact to navigable 
waters resulting from noncompliance with any effluent limitations specified in this 
permit, including such accelerated or additional monitoring as necessary to determine the 
nature and impact of the noncomplying discharge. 

5. Bypassing 

Any diversion from or bypass of facilities necessary to maintain compliance with the 
terms and conditions of this permit is prohibited, except (i) where unavoidable to prevent 
loss of life or severe property damage, or (ii) where excessive storm drainage or runoff 
would damage any facilities necessary for compliance, with the effluent limitations and 
prohibitions of this permit. The permittee shall promptly notify the Regional 
Administrator and the State in writing of each such diversion or bypass. 
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inspection at the offices of the State water pollution control agency and the Regional 
Administrator. As required by tbe Act, effluent data shall not be considered confidential. 
Knowingly making any false statement on any such report may result in the imposition of 
criminal penalties as provided for in Section 309 of the Act. 

4. Permit Modification 

After notice and opportunity for a hearing, this permit may be modified, suspended, or 
revoked in whole or in part during its term for cause including, but not limited to, the 
following: 

a. Violation of any terms or conditions of this permit; 

b. Obtaining this permit by misrepresentation or failure to disclose fully all relevant 
facts; or 

c. A change in any condition that requires either a temporary or permanent reduction or 
elimination of the authorized discharge. 

5. Toxic Pollutants 

Notwithstanding Part II, B-4 above, if a toxic effluent standard or prohibition (including 
any schedule of compliance specified in such effluent standard or prohibition) is 
established under Section 307(a) of the Act for a toxic pollutant which is present in the 
discharge and such standard or prohibition is more stringent than any limitation for such 
pollutant in this permit, this permit shall be revised or modified in accordance with the 
toxic effluent standard or prohibition and the permittee so notified. 

6. Civil and Criminal Liability 

Except as provided in permit conditions on "Bypassing" (Part II, A-5) and "Power 
Failures" (Part II, A-7), nothing in this permit shall be construed to relieve the permittee 
from civil or criminal penalties for noncompliance. 

7. Oil and Hazardous Substance Liability 

Nothing in this permit shall be construed to preclude the institution of any legal action or 
relieve the permittee from any responsibilities, liabilities, or penalties to which the 
permittee is or may be subject under Section 311 of the Act. 

8. State Laws 

Nothing in this permit shall be construed to preclude the institution of any legal action or 
relieve the permittee from any responsibilities, liabilities, or penalties established pursuant 
to any applicable State law or regulation under authority preserved by Section 510 of the 
Act. 



PERMIT RATIONALE 

Prepared by: Fred Humkec' ;::;:t;;' ,;:;,/ 
12120;82 J cv If 

1. United Nuclear- Homestake Partners 
Uranium recovery plant 
NPDES No. NM0020389 

2. Permit being reissued for a five year term. 

3. A. Consolidated NPDES application, Forms 1 and 2C, submitted by United 
Nuclear- Homestake Partners on December 22, 1980. 

B. Ore Mining and Dressing Point Source Category, Subpart E guidelines 
(Uranium, Radium and Vanadium Ores), 40 CFR, Part 440, dated December 3, 
1982. 

c. Water Quality Standards for Interstate and Intrastate Streams in New 
Mexico as amended on March 14, 1978. 

D. Preliminary Contractors Draft Development Document for Proposed Effluent 
Limitations Guidelines for the Ore Mining and Dressing Point Source 
Category, dated April 11, 1980. 

4. Receiving stream: Arroyo del Puerto to San Mateo Creek in the Rio Grande 
Basin. 

Effluent is not water quality limited. 

5. No compliance schedule is required since BAT/BCT is equivalent to BPT. 

6. Outfall 001 

Limitations from the effective date until June 30, 1984 are based on 40 CFR, 
Part 440.32(a), which is BPT for the Uranium, Radium and Vanadium Ore Mining 
subcategory under the Ore Mining and Dressing Point Source Category. 

Limitations from July 1, 1984 to the expiration of the permit are based on 
440.33(a), which is BAT, and best professional judgment that BCT is 
equivalent to BPT. 

/i-1 ) I "•Jl c;) j; , "1 .s 



~~- Biomonitoring 

Under the provisions of Sections 101 and 308 of the Clean Water Act, a 
biomonitoring requirement on the treated effluent has been requi~ed. 
The objective of this requirement is to establish the adequacy of Best 
Available (BAT) to control toxicity of the treated effluent. 
Although the effluent may be in compliance with the permitted limits, 
testing of chemical parameters alone does not measure toxicity which 
may result when chemicals are combined. The most direct and cost­
effective approach to measuring effluent toxicity is to establish the 
acute toxicity (LC50) of the treated effluent using a static bioassay 
test. 

In addition to determining the adequacy of the treatment process in 
removing toxic pollutants, the bioassay information will be used by 
the State and EPA to assist in determining which receiving waters may 
have existing or potential use impairments. The effluent bioassay infor­
mation by itself will not be used to derive permit limits nor used to 
show cause and effect relationships. Other data gathering such as fixed 
station monitoring, intensive surveys, fate and effect studies and/or 
chronic testing would be necessary to establish cause and effect rela­
tionships. All of this information together would then become a part 
of the continuing planning process used to direct attainability studies, 
site specific criteria modification studies, and water quality permitting 
requirements. 
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, . ~~EHP CONTROL FOR NPDES PERfHTS. 

Permittee ?l,£</i:rJ ~'- '·L--tV" · ._ • NPDEs}}Mc? .20 _sg? 
Location or plant name ~X @~ . 
~Major 0Minor 0Federal Facility B.A.Tpromulgationdate =:-------
~Primary Industry 0 Secondary Industry 0 New Source 0 New Discharge 

0 Reissuance of expiring permit Or~odification for cause 0 Start up date 

PEREXP 7- A -tj · New PEREFF New PEREXP 
Date of application /;z..,b/RJ State drafter EPA Enginee_r_/-::--}.,~--.f.--10-(b--
Da te of Public Notice (Ora ft permit) _____ _ 

Code 0503 PERTYP 

[] General ( GENERL) 

D New Source (NEHSOR) 

~Primary reissued by guidelines (PRIGDE) 

0 Energy related (ENERGY) 

tJ Primary energy related - BPJ (PRENBJ) 

0Primary energy related- guidelines (PRENGD) 

0 Primary reissued by BPJ (PRIBPJ) 

Code 1533 PPA 

J;i,B30601 BAT major primary permits reissued by BPJ 0 B30610 Nevi Source 

M B30602 Major primary permits. extended 0 B30620 Energy related 

0 B30603 BAT major primary permits reissued by guidelines D B30621 General 

[] B30604 Major secondary permits reissued 

Final Determination 

.[]Significant public comments with determination to hold public hearing 

permits issued 

permits issued 

permits issued 

[]Applicable comments (received during 30 day comment period) addressed in modified permit 

[]No comments received during 30 day comment period 

0AE-4B-3 letter (modification to a proposed permit prepared) 

[] Minor changes 
Expected to be controversial 

0No 

0 Yes (See attached explanation) 

Signature 

Date ex tens i on l e t te r sen t.__,-"/,~--'.?c.--..'fi.;f-/"""'"',_.-­
Code 1117 EXTEND 

Date application determined complete 

Date 

Code 1120 APPCOM 

Date notice sent to Federal Register 
Code 1554 SENTFR 

Date notice published in Federal Register 
Code 1556 PUBLFR 

Date permit i s comp l e t ed._;:-c-.-:-<= ""'"""rT'O.-­
Code 1555 DRFF.IN 

Permit comp 1 e ted by 

First supervisory concurrence by,--________ _ Date _____ _ 
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STEPHENSON, CARPENTER, CROUT & O~MSTED~ • 
Telephone (505) 982-4611 

Te/ecopier (505) 988-2987 
Altorneys a/ Law 

Bokum Building, 142 W. Palace A venue 
Post Office Box 669 

Richard N. Carpenter 
G. Stanley Crout 
Charles D. Olmsted 
Michael R. Comeau 
Larry D. Maldegen 
Sunny J. Nix on 

Santa Fe, New Mexico 87504-0669 Donnan Stephenson 
Of Counsel 

William P. Templeman 
C. Matt Woolley 

Jon J. fnda/1 June 151 1983 
Stephen J. Lauer 
MichaelS. Yes/ey 
Lindsay A. Lovejoy, Jr. 
Patricia J. Turner 

Mr . Mark Satterwhite 
Per·mits Branch (6W-PS) 
U.S. Environmental Protection Agency 
First International Building 
1201 Elm Street 
Dallas , Texas 75270 

Re: EPA Proposed NPDES Permit No. NM 0020389 

Dear Mr. Satterwhite: 

Pursuant to 40 CFR §124.13 , applicant , Homestake Mining Com­
pany ("HMC") , hereby submits comments on EPA's proposed National 
Pollutant Discharge Elimination System (NPDES) permit to discharge 
No. NM 0020389 . EPA was notified by letter of April 23, 1981, that 
HMC became the . owner of the entire interest of United Nuclear­
Homestake Partners and a request for tra nsfer to HMC of UN-HP' s 
N PDES permit was requested. Consent of both partners was en­
closed. HMC' s application for this proposed N PDES permit was made 
in HMC's name and determined complete by EPA according to a 
November 3, 1981 letter. Accordingly, the permit, if issued, s-hould 
be in the name of "!j_Q__mestake 1n1ng Company" and . not of "United 
Nuclear-Homestake Partners . " Similarly, references to UN-HP should 
be changed to Homestake Mining Company. 

HMC's comments are discussed within the following general 
categories but should not be taken as limited to such categories if the 
comments themselves are more comprehensive. 

1 . The EPA has no jurisdiction to issue the proposed Permit. 

2. The proposed pH limitation should not be so limited . 

3 . Settlement agreement incorporation. 

4. Proposed biomonitoring requirement should be deleted . 

5. State Certification 
parameters 

should not be conditioned 
~~~ ! '.l 1 .../ ill)U-
u 1..!..--:> 
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Mr. Mark Satterwhite 
June 15, 1983 
Page 2 

6. Analysis procedure for total uranium 

HMC's particular comments regarding the above subject are set 
forth in the following pages and the enclosed and incorporated 
material. 

EPA Has No Jurisdiction to Issue the NPDES Permit 

Regarding HMC's discharge, the Public Notice states that the 
discharge of the existing source facility is made into the "Arroyo del 
Puerto to San Mateo Creek, a water of the United States classified for 
recreation and support of desirable aquatic life presently common in 
New Mexico waters." 1 HMC submits that neither the Arroyo nor San 
Mateo Creek is a "water of the United States" as such term is used in 
the Federal Water Pollution Control Act Amendment of 1972, as 
amended (the "Act") and as such term has been construed by the 
courts in interpreting the Act. The EPA's jurisdiction under the Act 
covers only discharges into the waters of the United States. In 
support of its position, HMC points out that the Arroyo del Puerto at 
the place of discharge is neither a navigable water nor does the 
discharge move into a navigable water and that the discharge amounts 
to a discharge upon the surface of the land which is not within the 
scope of the Act. HMC's predecessor, United Nuclear-Homestake 
Partners ("UN-HP"), filed an adjudicatory hearing request on June 4, 
1976 on the jurisdiction of the EPA to issue a permit to UN-HP No. 
NM-0020389 (the predecessor of the proposed permit here). 2 One of 
the issues raised by the applicant in its request for an adjudicatory 
hearing was whether EPA has NPDES discharge permit jurisdiction to 
issue a permit pursuant to Federal Water Pollution Control Act Amend­
ments of 1972. An adjudicatory hearing was granted and the appli­
cant filed a stipulation of facts unique to the applicant on June 14, 
1978 by the parties. The parties agreed to submit to the Regional 
Administrator of Region VI as the sole record for use by the Regional 
Administrator the hearing record developed in the adjudicatory 
hearing involving Kerr-McGee Nuclear Corporation NPDES Permit No. 
NM 0020532 with the supplementary stipulation of facts. Applicant 
and the other parties briefed the issues and submitted proposed 
findings of fact and conclusions of law in the matter of United 
Nuclear-Homestate Partners NPDES Permit No. NM 0020389. The 
Acting Regional Administrator entered an initial decision and findings. 

l 

2 

Moreover, the fact sheet likewise makes reference to the waters 
of the United States and similarly describes such waters. 

Pursuant to a letter of January 13, 1981 from Oscar Cabra, 
Chief, Industrial Permits Section of the EPA, Reg,ion Six, UN-HP 
was informed that its permit No. NM 0020389, 1was 'continued• !i 
pending the issuance of a new permit. '' 



Mr. Mark Satterwhite 
June 15, 1983 
Page 3 

HMC has petitioned the EPA for r·eview of the Regional Administrator's 
initial decision. 

HMC's arguments and factual grounds supporting its position 
that EPA does not have jurisdiction to issue the proposed NPDES 
discharge permit are contained in its Petition for Review, Proposed 
Finings of Fact and Conclusions of Law, Briefs, Stipulations and the 
Record In The Matter of United Nuclear-Homestake Partners Grants, 
New Mexico NPDES Permit No. NM-0020389. Accordingly, it submits 
and incorporates copies of these documents in support of this issue. 3 

J 

4 

1. United Nuclear-Homestake Partners Comments Pursuant to 
Public Notice dated April 3, 1976; 

2. Request of United Nuclear-Homestake Partners for adjudi­
catory hearing dated June 4, 1976; 

3. Public Notice of August 28, 1976 of adjudicatory hearing in 
the matter of United Nuclear-Homestake Partners NPDES 
Permit No. NM-0020389; 

4. Stipulation and Agreement between the parties of June 14, 
1978; 

5. Stipulation of Facts between the parties of June 14, 1978; 

6. Hearing transcript in the matter of National Pollutant Dis­
charge Elimination System Permit for Kerr-McGee Cor·pora­
tion, Churchrock, New Mexico NPDES Permit No. 
NM-0020524 and Kerr-McGee Nuclear Corporation, Ambrosia 
Lake, New Mexico NPDES Permit No. NM-0020532; 4 

7. Testimony of Dr. Ganus 

8. Brief and Reply Brief of United Nuclear-Homestake Part­
ners, N PDES Permit No. NM-0020389; 

EPA holds the original record of this matter. Thus, any part of 
the record referred to in these comments is incorporated herein. 
Inasmuch as this proposed permit involves much of the same 
material as submitted in the record of In The Matter of UN-HP, 
NPDES Permit No. NM-0020389, it is the same proceeding for 
purposes of 40 CRF §124.13 and the record may be incorporated 
by reference. 

References throughout these comments to testimony, exhibits and 
the transcript are to the Kerr-McGee transcript, whi'c,h is on file 
with the EPA and is incorporated herein. 



Mr. Mark Satterwhite 
June 15, 1983 
Page 4 

9. Proposed Findings of Fact and Conclusions of Law of United 
Nuclear- Homesta ke Partners, N PDES Permit No. NM-0020389; 

10. Petition for Review of Initial Decision of Regional Adminis­
trator in the Matter of United Nuclear-Homestake Partners 
Grants, New Mexico NPDES Permit No. NM-0020389. 

The Public Notice describes the Arroyo del Puerto and San Mateo 
Creek as classified for "recreation and support of desirable aquatic 
life presently common in New Mexico waters." No source is shown for 
such classification. If such classification has been made, it is er­
roneous. 

The EPA Regional Administrator's findings do not contain any 
reference to aquatic life or recreation in the Arroyo del Puerto or San 
Mateo Creek or their suitability for such purposes. The findings do 
not even mention such uses after a thorough hearing on the charac­
teristics and uses of the Arroyo and Creek. The reason is simple. 
Neither have the water to sustain such life. For example, the evi­
dence showed the entire flow of the San Mateo Creek is normally 
absorbed into the alluvium. Typically this occurs approximately 1.3 
miles downstream from the confluence of the Arroyo del Puerto and 
San Mateo Creek. (Exhibit EPA-18 at 3/Transcript 150-158, 161, 
198-199, 259-263. Other por·tions of these Comments further demon­
strate there is no basis for such a characterization. 

As EPA has no jurisdiction to issue a permit and objection has 
been made to its claimed jurisdiction, EPA should determine no permit 
is needed for discharge and not issue a permit. If EPA issues a 
permit, all conditions of the permit and the permit itself should be 
stayed pending determination of EPA's jurisdiction. 

Without waiving or in any manner prejudicing its position and 
comment on the above issue, HMC addresses the other points con­
cerning the contents of the proposed permit. 

The proposed pH Limitation Should Not Be So Limited 

HMC's present NPDES permit contains a pH limitation between 6.0 
and 9.0, which is the range allowed under EPA's effluent limitation 
guidelines. 40 CFR §440.52 EPA proposes that the permit contain a 
limitation of pH between 6.6 and 8.6, stating this is a State require­
ment. While the present state standard for pH is listed between 6. 6 
and 8.6, another state regulation makes clear this standard does not 
apply to any discharge subject to a NPDES permit. 5 Also the state of 

5 See Section 2-100 of 
Commission Regulations. 

the New Mexico Water. Quality 

'fJ \j 



Mr. Mark Satterwhite 
June 15, 1983 
Page 5 

New Mexico informs us it will propose a change in the near future in 
its present pH standard to 6 to 9. The State infor·ms us that excep­
tions or variances from the present 6.6 to 8.6 have been allowed in 
many instances and the State would be amenable to a pH limitation of 
between 6 and 9. 

Thus, the proposed NPDES permit to HMC if it contains any pH 
limitation, should contain a limit for pH between 6 and 9. 

Settlement Agreement Incorporation 

The proposed NPDES permit should be written in such a way as 
to incorporate the proposed changes to Part 122, 124 and 125 of the 
consolidated permit regulations, pursuant to the settlement agreement 
entered into by EPA and industry petitioners 1n the consolidated 
permit regulations litigation (NRDC v. EPA and consolidated cases No. 
80-1607 [D.C. Cir. filed June 2, 1980]. These changes are described 
by EPA as "reducing the regulatory burdens imposed on permittees" 
47 Fed. Reg. p. 52072. Nov. 18, 1982. There are a number of 
issues settled in the agreement which are not reflected in the pro­
posed permit. At a minimum, Part II, Standar·d Conditions for NPDES 
Permits should be amended to include in Section A. a new paragr·aph 
which would provide for modification of the permit 1n conformance 
with final rules under the settlement. 

All of the discharge limitations proposed in 
designated as net limitations in confor·mance 
changes in Section 122.63 (h) of the rules. 

the permit should be 
with the p reposed 

Part II, Section B.3, Bypass of Treatment Facilities, of the 
permit should be modified to reflect the proposed changes in Section 
122.60(g) of the rules which would eliminate the restriction pro­
hibiting bypass except where necessary for essential maintenance 
purposes, so long as such bypass would not cause a violation of the 
permit effluent limitations or other permit conditions. This proposed 
change also revises the current rules to make it clear that installation 
of backup equipment is not necessary unless otherwise called for. 

Part II, Section B .4, Upset Conditions, of the permit should be 
modified to reflect the proposed changes in Section 122.60(h) of the 
rules consistent with court rulings on this subject. 

Part II, Section D-11, Signatory Requirements, of the permit 
should be modified to reflect the proposed changes in Section 
122.6(b) (2) of the rules to allow an individual or position having 
overall responsibility for environmental matters for the company to 
sign all applications, reports or information submitted to EPA. 

Proposed Biomonitoring Requirement Should Be Deleted 
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EPA proposes to impose a biomonitoring requirement which con­
templates the conduct of certain tests on the treated effluent to 
establish the adequacy of Best Available Technology (BAT) to control 
toxicity of the effluent. The rationale for this proposal is not at all 
clear. Implicit in the intent of the sections of the Clean Water Act 
referenced by EPA as justification for this proposed monitoring re­
quirement is some reasonable likelihood that HMC's discharge might 
contain pollutants in concentrations high enough to be toxic. It will 
not be toxic. Compliance with the effluent limitations prescribed by 
EPA is required. As EPA is required to list and limit discharge of 
constituents in toxic quantities, compliance with the limitations will 
per se preclude toxicity. 

EPA further attempts to justify the monitoring requirement by 
indicating that, "although the effluent may be in compliance with 
permit limits, treating of chemical parameters alone does not measure 
toxicity which may result when chemicals are combined." EPA con­
tinues its justification by implying State complicity with the program. 
Inclusion of this requirement is based on the presence of radium, 
uranium, zinc, selenium and molybdenum in the effluent. 

HMC objects to the inclusion of biomonitoring as it presumes the 
possible presence of aquatic life in the receiving waters. Nothing 
could be further from the truth. As pointed out in earlier commen­
tary, the arroyo which receives HMC's discharge is a natural anoyo 
which receives limited precipitation endemic to the area and receives 
no water from springs or no long-continued supply from melting snow 
or other surface sou r·ces. Besides the intermittent precipitation, the 
sole sources of water are discharges fr·om the Kerr-McGee and HMC 
underground mines. (See, #3 of Proposed Findings of Fact of UN-HP 
in NM 0020389 and supporting transcript references). Its physical 
characteristics are very typical of many other southwestern desert 
arroyos. 

The EPA Regional Administrator's findings do not contain any 
reference to aquatic life or fish in the Arroyo del Puerto or San 
Mateo Creek or their suitability for such purposes. The findings do 
not even mention such uses after a thorough hearing on the charac­
teristics and uses of the Arroyo and Creek. The reason is simple. 
Neither have the water to sustain such life. For example, the evi­
dence showed the entire flow of he San Mateo Creek is normally 
absorbed into the alluvium. Typiczilly this occurs approximately 1.3 
miles downstream from the confluence of the Arroyo del Puerto and 
San Mater Creek. (Exhibit EPA-18 at 3/Transcript 150-158, 161, 
198-199, 259-2 63) 

It is not presumed, much less demonstrated, by any person 
vaguely familiar with the condition of this receiving water that de­
sirable aquatic life would be present. Further, ther·~ was no evi­
dence to establish that HMC's discharge reaches the Rio. San Jose or 
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a ny discharge of any pollutant reaches the San J ose. (Tr . at 263, 
294-295) Even assuming arguendo a severe f lood were to occur to ca rry water from the San Mateo C t·eek to the Rio San Jose, the amounts of constituents of concern to EPA wo uld be so minute as to be tota ll y undetectable. Moreover, the reco rd did not s upport suc h a flood . The reco r·d s howed that fl ood ing seve re enough f o r water to 
flow over the unch a nn e ll ed lan d betwee n th e San Mateo C reek a nd the Rio Sa n Jose is extremely rare , if it eve r occurs at all. (Ganus t•ebutta l testimo ny at 7, 9- 10; Ny lander test imon y at 5, 7 / Tr. at 253, 265-268, 336, 344-348, 373-377, 400-401). 

We a lso unde r stand th e State is concer·ned s uch a monitoring requireme nt is ex cess ive. 

Clearly , the cost for suc h a requirement is excessive and un­
warranted for· no ju stifi ab le benef it . The mo nitot·ing pt·oposed has been es timated to cost $5500 per year not inc lu d ing s hipping and la bor for gather in g and samp le preparation. There is no benefi t at al l. The EPA's own findin gs do not refe re nce a ny aquat ic li fe to be 
protected. The water itse lf is absorbed into the a llu v ium in this arid cl imate. EPA admits the results from s uc h monitorin g p rogram wou ld not be us ed to der ive permit limits . Acco t·d in gly, EPA does not have the statuto t·y jurisd iction under e ither section of th e C lea n Water Act EPA c ites (§§101 o r 308) t o impos e such a requirement. Th e bio­
monitorin g requirement wo uld be no more th a n a s uperf luo us and costly academic exercise for th e discharger a nd should be de leted from the proposed pe rmi t. 

HMC is a pat·t of the d ep ressed uranium mining industry which cannot affo rd s uch unju s tified and unnecessary costs . More than 5 , 500 of the over 7 , 500 employees of the ur·a nium industry in North ­
west New Mexico a r e une mployed. Northwest New Me x ico was the la r ges t uranium producing area in t he United States. Unjustif ied requirements such as the biomonitoring requirement will only further depress an a lready beleagured industry a nd this discharger . 

f!tate_ Certi{ication should not be conditioned on additional para­meters 

The State of New Me x ico has notified HMC by letter of May 26 , 1983, it intends t o impose additio nal parameters as a conditi on to State Certification . Apparent ly , the Stat e proposes mo nito ring ana ly­
sis, and reportin g requirements for the four parameters set forth: Lead-210 , Polonium-2 10, Barium and Manganese. HMC objects to the additional pa r ameters . 

Measuring and analyzi ng weekly for these constituents will be inordinately time con suming and expensive for the ia s ignif ica nt con-centrations involved. Pol on i um-21 0 ha s b een dropped from the New Mexico Environmental Improvement Di v ision (''E ID" ) t Radiation Pro-

J 
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tection Bureau analytical list because nothing above extremely insig­
nificant values has ever been observed. Further, before Polonium-
210 would begin to approach the limit set forth in Part 4 of the New 
Mexico Radiation Regulations, certain other radionuclides already 
analyzed would exceed their limits. Thus, excessive readings of 
other radionuclides, i ncl udi ng Radi urn- 226 and u r·an 1 um, would be 
sufficient indicators of anything other· than negligible Polonium-210 
concentrations. Moreover, inasmuch as concentrations of these radio­
nuclides are limited under the proposed NPDES discharge permit, the 
concentrations of Polonium-210 must necessarily be maintained at below 
concentrations set forth in Part 4 of the New Mexico Radiation Protec­
tion levels and thus the public health consistently would be pro­
tected. 

Further, Lead-210, Barium and Manganese should not be 
measured, sampled and analyzed since less than detectable values of 
these constituents are all that have been observed. These are 
analyzed quarterly now under HMC's New Mexico radiation license. 
As less than detectable values are involved, there would be no reason 
to sample and to dramatically increase the cost and time involved. 
For example, for Lead-210 three weeks are involved before the results 
are obtai ned. 

If these par·ameters were considered necessary for effluent 
I imitation, they would al r·eady be included in the effluent I imitations in 
EPA's Uranium, Radium and Vanadium Ores Subcategory. They are 
not. Likewise, they should not be added to HMC's permit. 

Moreover, the State proposes that certain provisions of the Water 
Quality Standards for Interstate and Intrastate Streams in New Mexico 
should be inserted in Part II I of HMC's permit. HMC objects to this 
insertion. These standards do not apply. HMC's discharge is to 
neither an interstate or intrastate stream but to an arroyo for which 
the sole sources of water are the discharges derived from the Kerr­
McGee and Partnership underground mines and intermittent precipita­
tion. Upstream from the Partnership facilities the arroyo is dry 
except in time of precipitation. It flows only in direct response to 
precipitation, and receives no water from springs and no long con­
tinued supply from melting snow or other surface sources. The same 
would be true of the entire arroyo in the absence of the Kerr-McGee 
and Partnership discharges (Exhibits AL-3.A, 3.B, 3.C, and EPA 18 
at 2. Ganus testimony at 3, 4; Duggan testimony at 2/Transcript at 
149-150). Approximately three miles down gradient from the Kerr­
McGee discharge point the Arroyo del Puerto converges with San 
Mateo Creek. The U.S. Geologic Survey in 1977 measured an average 
flow of 0. 76 cubic feet per second at its guaging station on the 
Arroyo del Puerto approximately 1,000 feet up gradient of the con­
fluence. (Ganus testimony at 5/Transcript at 247). 
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Further, the entire flow of San Mateo Creek is normally absorbed 
into the alluvium. Typically this occurs approximately 1.3 miles 
downstream from the confluence of the Arroyo del Puerto and San 
Mateo Creek. (Exhibit EPA-18 at 3/Transcript 150-158, 161, 198-199, 
259-263). 

There does not now exist a continuous channel with or without 
water flow extending the San Mateo Creek to the Rio San Jose. 
There was evidence that at least in the 1930s there was a continuous 
channel without water, linking San Mateo Creek to the Rio San Jose. 
No evidence was adduced to indicate that the channel was of recent 
origin and is probably a remnant of previous plural conditions 
existing at a remote date in the Southwest. (Exhibits EPA-31 (a) (b) 
and Southwest ]/Transcript at 129, 224-Ganus Rebuttal Testimony at 
5). 

The Arroyo del Puerto, San Mateo Creek and the unchanneled 
lands between San Mateo Creek and the Rio San Jose are subject to 
flooding in periods of extremely heavy precipitation. There are no 
records establishing precisely how often severe flooding occurs in this 
area or how often, if ever, such flooding could flow over the un­
channeled land between the San Mateo Creek and the Rio San Jose. 
The hydrolgeological features of the area and the testimony of local 
residents indicate the precipitation severe enough to create wide­
spread flooding is very infrequent and that flooding severe enough 
for water to flow over the unchanneled land between San Mateo Creek 
and the Rio San Jose is ectremely rare, if it ever occurs at all. 
(Ganus rebuttal testimony at 7, 9-10; Nylander testimony at 5, 7/ 
Transcript at 253, 265-268, 336, 344-348, 373-377, 400-401). 

Thus, essential ingredients to intrastate and interstate streams 
are missing from the Arroyo del Puerto and San Mateo Creek. For 
example, the entire flow is absorbed into the alluvium and there is no 
continuous channel. 6 

Additionally, the purposes of the general standards which the 
State wishes to incorporate, are to protect surface waters suitable for 
recreation and to support desirable aquatic life. The Arroyo del 
Puerto and San Mateo Creek do not support either aquatic life or 
recreation. EPA's findings in the Matter of UN-HP's NPDES Permit 
NM 0020389 of March 11, 1981 do not contain any reference to aquatic 
life or recreational uses in the Arroyo del Puerto or San Mateo Creek. 
The findings do not even mention such uses after a thorough heat·ing 
on the characteristics and uses of the Arroyo and the Creek. The 
reason is simple. Neither have the water to sustain such life. 

' For a more elaborate discussion showing the Arroyo del Puerto 
and San Mateo Creek are not interstate or in~r~state s:tr!'ams,, 
see, the materials submitted with these comments; described . in· 
the discussion on jurisdiction and incorporated her'.eiti. · 

) 
.) 



Mr. Mark Satterwhite 
June 15, 1983 
Page 10 

Finally, the inclusions the State suggests are not necessary for 
the discharge to comply with Section 301, 302, 303, 306 and 307 of 
the Act, and are not necessary for State certification. 

Analysis Procedure {or Total Uranium 

Part Ill, Other Conditions of the Permit, proposes that the total 
uranium be analyzed for using a specifically prescribed procedure 
contained in the HASL Procedural Manual or an equivalent method. 

HMC requests that the colormetric method be substituted as a 
more acceptable method for analysis for total uranium. This method 
is more analytically sensitive to lower levels and can detect such 
levels with greater accuracy. HMC alr·eady uses this method and the 
New Mexico Radiation Protection Bureau has approved it. 

GSC/SJN:pfm 

cc: Char-les Nylander 
New Mexico Environmental 

Improvement Division 

Very truly yours, 

Attorneys for Homestake 
Mining Company 

J J . ; ~ 
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ATTORNEY S A T L A W 
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HAR R Y L. B I GB E E: 
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R IC HAR D N. CAR PEN T E R 

G. STANLE Y C R OUT 

P AU L Q , GERBER 

AND R E W M. I V E:S, J R. 

MICHAE L R . CO M EAU 

LARR Y 0. MAL OE:G EN 

Ms . Carol Young 

SANTA FE, N EW ME X ICO 67501 

April 30 , 1976 

U. S. Environmental Protection Agency 
Region VI 
Permits and Support Branch (6-AEP) 
1600 Patterson - Suite 1100 
Dallas, Texas 75201 

Dear Ms . Young : 

T E L E P H ON E: 9 82·46 11 _,-< .Ppff I 
ASSOCIATE I N AL B U OU E:RQU E1 N E. W M E X I l:oJ ' t l/ 

O U INCY O. A D A MS 

M.·,1 .'1 • ·7G 

6A£P 

Enclosed please find United Nuclear - Homestake Partners' 
comments, pursuant to Public Notice dated April 3, 1976, 
in regard to a proposed Permit No. NM0020389 . 

Thank you for allowing United Nuclear-Homestake Partners 
the opportunity to comment on the proposed Permit . 

BIGBEE , CARPENTER AND CROUT 

ny0~ l !kpu;=> 
United Nuclear- Homestake Partners 

RNC/tcg - sn 

Enclosure 



Permit No. NM0020389 

UNITED NUCLEAR-HOMESTAKE PARTNERS 

Comments Pursuant to Public Notice Dated April 3, 1976 

United Nuclear-Homestake Partners' comments with regard to the 
proposed Permit are as follows: 

1. The EPA has no jurisdiction to issue the Permit. Paragraph number 
3 on page three of the Public Notice indicates that the discharge is 
"into Arroyo del Puerto. into San Mateo Creek, a water of the United 
States ... " United Nuclear-Homestake Partners respectfully submits 
that neither the arroyo nor San Mateo Creek is "a water of the United 
States" as such term is used in the Federal Water Pollution Control 
Act Amendments of 1972 (the "Act") and as such term has been construed 
by the courts in interpreting the Act. The EPA's jurisdiction under 
the Act covers only discharges into the waters of the United States. 
Therefore, United Nuclear-Homestake Partners requests that the EPA 
make a finding that United Nuclear-Homestake Partners' proposed 
discharge will not be into the waters of the United States and deny 
to issue a permit for such discharge. In support of its position, 
United Nuclear-Homestake Partners would like to point out that San 
Mateo Creek at the place of discharge is neither a navigable water 
nor a tributary of a navigable water and that the discharge amounts 
to a discharge upon the surface of the land which is not within the 
scope of the Act. 

2. In the alternative, the EPA should stay the Permit proceedings. 
The effluent limitations set forth in the proposed Permit are sub­
stantially patterned after those limitations found in the Interim 
Final Effluent Guidelines and Standards applicable to the Ore Mining 
and Dressing Industry, 40 Fed. Reg. 51722-37 (November 6, 1975). 
These Guidelines are under serious legal challenge in a number of 
cases including, American Miniri Congress, et al. v. EPA No. 76-1061 
(lOth Cir., filed-February 2, 976, Unite Nuc ear-Homestake Partners 
v. EPA No. 76-1069 (lOth Cir.) and United Nuclear Corporation v. EPA 
No. 76-1070 (lOth cir.). It is United Nuclear-Homestake Partners' 
understanding that because of the issues raised by these suits and 
because of additional technical information and review, the 
Administrator of the EPA intends to suspend the guidelines as they 
relate to the uranium mining and milling industry. United Nuclear­
Homestake Partners believes that the Interim Final Guidelines as they 
relate to the uranium industry cannot be supported from a technical, 
scientific and legal standpoint, and it appears that the Administrator 
of the EPA concurs in such a belief to some extent .. United Nuclear­
Homestake Partners contends that it would be inappropriate for 
Region VI to ignore this action by the Administrator, and United 
Nuclear-Homestake Partners further contends that it should not be 
subjected to complying with guidelines which cannot be met with 
available technology. Therefore, United Nuclear-Homestake Partners 
recommends that its Permit proceedings be stayed until the EPA issues 
Final Guidelines relative to the uranium industry. 
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3. Paragraph numbe·r 1 of Part III of the proposed Permit on page 10 should be deleted in its entirety. This requirement provides that "provisions shall be made to assure the elimination of all seepage, overflow or other sources which may result in any direct or indirect surface discharge other than authorized by this Permit." United Nuclear-Homestake Partners believes that such a requirement is patently outside of the EPA's authority and jurisdiction under the Act. As briefly set forth in comment number 1 above, the EPA's authority and jurisdiction under the Act extend only to discharges to navigable waters . Certainly seepage, overflow, etc. which may result in a discharge to the surface cannot reasonably be construed as a discharge into navigable waters . 

Thank you for allowing United Nuclear-Homestake Partners the opportunity to comment on the proposed Permit. 

UNITED NUCLEAR-HOMESTAKE PARTNERS 
by Bigbee, Carpenter & Crout 

!l~h~~ By A'ttOrTieys for ' 
United Nuclear-Homestake Partners 



MAY 2 0 1983 
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!1r. Edward E. Kennedy 
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Advertising Order Number 3T-3206-NALX 
U.S. Environmental Protect1on Agency 
Public Notice of Draft NPDES Permit(s) 

May 21, 1983 

This is to give notice that the U.S. Environmental Protection Agency, Region 6, has 
formulated a Draft Permit for the following facility (facilities) under the .National 
Pollutant Discharge Elimination System. Development of the draft permit(s) was based 
on a preliminary staff review by EPA, Region 6, and consultation with the State of 

New Me xi co • The permit(s) will become effective within 30 days after the 
close of the comment period unless: 

a. The State of New Mexico 
certification prior to that date. 

denies or requests an extension for 

b. Comments received prior to June 20, 1983 
EPA's final permit decision. 

warrant a public notice of 

c. A public hearing is held requiring delay of the effective date. 

EPA's contact person for submitting written comments, requesting information 
regarding the draft permit, and/or obtaining copies of the permit and the Statement 
of Basis or Fact Sheet is: 

Mr. Mark Satterwhite 
Permits Branch (6W-PS) 
U.S. Environmental Protection Agency 
Interfirst Two Buildin~ 
1201 Elm Street 
Dallas, Texas 75270 
( 214) 767-2765 

EPA's comments and public hearing procedures may be found at 40 CFR 124.10 and 124.12 
(Federal Register volume 45, No. 98, Monday, May 19, 1980). The comment period 
during which written comments on the draft permit may be submitted extends for 30 
days from the date of this Notice. During the comment period, any interested person 
may request a Public Hearing by filing a written request which must state the issues 
to be raised. A public hearing will be held when EPA finds a significant degree of 
public interest. 

EPA will notify the applicant and each person who has submitted written comments or 
requested notice of the final permit decision. A final permit decision means a final 
decision to issue, deny, modify, revoke or reissue, or terminate a permit. AnY 
person may request an Evidentiary Hearing on the agency's final permit decision. 
However, the request must be submitted within 30 days of the date of the final permit 
decision and be in accordance with the requirements of 40 CFR 124.74. Any 
condition(s) contested in a request for an evidentiary hearing on an Existing Source 
may be stayed if the request for a hearing is granted. If anY condition(s) contested 
in a request for an evidentiary hearing are granted on a New Source, New Discharger, 
or Recommencing Discharger the applicant shall be without a permit. 

Further information including the administrative record may be viewed at the above 
address between 8 a.m. and 4:30p.m., Monday thru Friday. 



1. NPDES authorization to discharge to waters of the United States, permit No. 
NM0020389. 

The applicant's mailing address is: United Nuclear- Homestake Partners 
P.O. Box 98 
Grants, New Mexico 87020 

The discharge from this existing source facility is made into Arroyo del Puerto 
to San Mateo Creek, a water of the United States classified for recreation and 
support of desirable aquatic life presently common in New Mexico waters. The 
discharge is located on that water in the Ambrosia Lake mining area 
approximately 25 miles north of Grants, New Mexico. A fact sheet is available. 
Under the standard industrial classification (SIC) code 1094, the applicant's 
activities are the recovery by ion exchange of uranium from mine water. 

The changes from the previously issued permit are: 

pH limitations are revised based on state requirements. 

2. NPDES authorization to discharge to waters of the United States, permit No. 
NM0020401. 

The applicant's mailing address is: UNC Mining and Milling 
P.O. Box QQ 
Gallup, New Mexico 87301 

The discharge from this exisitng source facility is made into an unnamed arroyo 
and thence to the Puerco River, a water of the United States classified for 
recreation and support of desirable aquatic life presently common in New Mexico 
waters. The discharge is located on that water approximately 15 miles northeast 
of Gallup, New Mexico, on State Highway 556 (Section 35, T17N, R16W) in McKinley 
County. A fact sheet is available. Under the standard industrial 
classification (SIC) code 1094, the applicant's activities are the mining of 
uranium ore. 

The changes from the previously issued permit are: 

Total dissolved solids limitations of 2000 lbs/day daily average are added to 
meet the Colorado River Salinity Standards. pH limitations are revised based on 
state requirements. 



3 · NPDES authorization to discharge to waters of the United States, permit No. 

4. 

NM0028169. 

The applicant's mailing address is: Kerr-McGee Nuclear Corporation 
P.O. Box 25861 
Oklahoma City, Oklahoma 25861 

The discharge from this existing facility is made into an unnamed arroyo to 
Canon de Piiojo, to Saledo Creek, to Rio Puerco and thence to the Rio Grande, a 
water of the United States classified for irrigation; limited warmwater fishery; 
livestock and wildlife watering; and secondary contact recreation. The 
discharge is located on that water at the Rio Puerco Mine, which is eight miles 
southeast of Marquez, Sandoval County, New Mexico, at Section W/2 of 18, T12N, 
R3W. A fact sheet is available. Under the standard industrial classification 
(SIC) code 1094, the applicant's activities are the mining of uranium ore. 

The changes from the previously issued permit are: 

1. pH limitations are changed to within the range of 6.6 to 8.6 standard 
units in accordance with state requirements. 

2. An additional control point 01A is added for sanitary wastewater 
discharge. 

3. A biomonitoring requirement is added to outfall 001. 

NPDES authorization to discharge to waters of the United States, permit 
No. NM0028215. 

The applicant's mailing address is: Bokum Resources Corporation 
P.O. Box 1833 
Santa Fe, New Mexico 87501 

The discharge from this existing source is made into an unnamed 
tributary of Canon de Seco to Salado Creek, a tributary to Rio Puerco and Rio 
Grande River, a water of the United States classified for recreation and support 
of desirable ,aquatic life presently common in New Mexico waters. The discharge 
is located on that water near Marquez, New Mexico at the Marquez Mine. A fact 
sheet is available. Under the standard industrial classification (SIC) code 
1094, the applicant's activities are the production of uranium ore. 

The changes from the previously issued permit are: 

1. pH limitations are changed to within the range of 6.6 to 8.6 standard 
units based on state requirements. 

2. A biomonitoring requirement is added to outfall 001. 
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i ft 1i UNITED STATES ENVIRONMENTAL PROTECTION AGENCY ~~TZ* \ :#'f( REGION VI 
(('1-,..'~tPRo1 -c.V 1201 ELM STREET 

DALLAS, TEXAS 75270 

FACT SHEET 

For proposed National Pollutant Discharge Elimination System (NPDES) permit to discharge No. NM0020389 to waters of the United States. 
Issuing office: Environmental Protection Agency 

Region VI 
1201 Elm Street 
First International Building 
Dallas, Texas 75270 

Applicant: United Nuclear- Homestake Partners 
P.O. Box 98 
Grants, Ne~1 Me xi co 87020 

1. The applicant currently operates the United Nuclear- Homestake Partners uranium recovery plant. 

2. As described in the application, the plant site is located in McKinley County, New Mexico. Discharge is to Arroyo del Puerto to San Mateo Creek in the Rio Grande Basin. 

3. The known uses of the receiving waters are recreation and support of desirable aquatic life presently common in New Mexico waters 

Stream standards are: General Standards are found in Section C, pages 2-5, of the Water Quality Standards for Interstate and Intrastate Streams in New Mexico, as revised on ~1arch 14, 1978. 

4. The follo11ing is a quantitative description of the discharge de­scribed in the application: 

a • Flow Frequency Avg. Daily, MGD 

0.54 

Max., MGD Min., MGD 
Out fa 11 001 

b. Temp., De g. F Avg. Summer 

Outfall 001 66 

c. Outfall No. 001 

Effluent Characteristics 

Total Suspended Solids 
Chemical Oxygen Demand 
Radium 226 {dissolved) 
Total Radium 226 

1.01 

Avg. Winter 

48 

Daily Avg. 
mg/1 

N/A 
N/A 
N/A 
N/A 

Max. 

68 

Daily Max. 
mg/1 

N/A 
N/A 
N/A 

16 pCi /1 

N/A 

Min. 

N/A 



Effluent Characteristics 

Total Uranium 
Total Copper 
Total Zinc 

2 

Daily Avg. 
mg/1 

N/A 
N/A 
N/A 

pH within the range of 7.3 to 8.6 standard units. 

Daily Max. 
mg/1 

N/A 
N/A 
D.25 

5. On the basis of preliminary staff review, the Environmental Protection Agency, after consultation with the State of New Mexico has made a tentative determination to issue a permit for the discharge described in the application. 
The proposed effluent limitations for those pollutants proposed to be limited are as follows: 

Outfall 001 Begin the effective date; End the expiration of this permit 

Effluent Characteristics 

Total Suspended Solids 
Chemical Oxygen Demand 
Radium 226 (dissolved) 
Total Radium 226 
Total Uranium 
Total Zinc 

Discharge Limitation 
~day Avg. Daily Max. 

20 mg/1 
100 mg/1 

3 pCi /1 
10 pCi /1 

2.0 mg/1 
0.5 mg/1 

30 mg/1 
200 mg/1 
10 pCi/1 
30 pCi/1 

4.0 mg/1 
1.0 mg/1 

pH within the range of 6.6 to 8.6 standard units. 
6. A brief explanation of the express statutory or regulatory prov1s1ons on which permit requirements are based, including appropriate supporting references to the Administrative Record required by 40 CFR §124.35. 

A. Consolidated NPDES application, Forms 1 and 2C, submitted by United Nuclear - Homestake Partners on December 22, 1980. 
B. Ore Mining and Dressing Point Source Category, Subpart E guidelines (Uranium, Radium and Vanadium Ores), 40 CFR, Part 440, dated December 3, 1982. 
c. Water Quality Standards for Interstate and Intrastate Streams in New Mexico as amended on March 14, 1978. 

D. Preliminary Contractors Draft Development Document for Proposed Effluent Limitations Guidelines for the Ore Mining and Dressing Point Source Category, dated April 11, 1980. 
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7. The following is an explanation of calculations or other necessary 
explanation of the derivation of specific effluent limitations and conditions, 
including a citation to the applicable guidelines of standard provisions as 
required under 40 CFR §122.15 and reasons why these are applicable. 

Outfall 001 

Limitations from the effective date until June 30, 1984 are based on 40 CFR, 
Part 440.32(a), which is BPT (best practicable control technology currently 
available) for the Uranium, Radium and Vanadium Ore Mining subcategory under the 
Ore Mining and Dressing Point Source Category. 

Limitations from July 1, 1984 to the expiration of the permit are based on 
440.33(a), which is BAT, and best professional judgment that BCT is equivalent 
to BPT. 

pH limitations are based on state requirements. 

Under the provisions of Sections 101 and 308 of the Clean Water Act, a 
biomonitoring requirement on the treated effluent has been required. The 
objective of this requirement is to establish the adequacy of Best Available 
Technology (BAT) to control toxicity of the treated effluent. Although the 
effluent may be in compliance with the permitted limits, testing of chemical 
parameters alone does not measure toxicity which may result when chemicals are 
combined. The most direct and cost-effective approach to measuring effluent 
toxicity is to establish the acute toxicity (LC50) of the treated effluent using 
a static bioassay test. 

In addition to determining the adequacy of the treatment process in removing 
toxic pollutants, the bioassay information will be used by the State and EPA to 
assist in determining which receiving waters may have existing or potential use 
impairments. The effluent bioassay information by itself will not be used to 
derive permit limits nor used to show cause and effect relationships. Other 
data gathering such as fixed station monitoring, intensive surveys, fate and 
effect studies and/or chronic testing would be necessary to establish cause and 
effect relationships. All of this information together would then become a part 
of the continuing planning process used to direct attainability studies, site 
specific criteria modification studies, and water quality permitting 
requirements. 

Biomonitoring has been included in this permit because radium, uranium and zinc 
(in addition to levels of molybdenum and selenium as indicated in the 
consolidated application but not addressed by guidelines) are present in the 
effluent. 
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8. The permit is in the process of certification by the State Agency. A draft permit and draft public notice will be sent to the District Engineer, Corps of Engineers and to the Regional Director of the U.S. Fish and Wildlife Service and the National Marine Fisheries Service prior to the publication of that notice. 
9. The public notice describes the procedures for the formulation of final determinations. 



Permit No. NM0020389 
Application No. NM0020389 

AUTHORIZATION TO DISCHARGE UNDER THE 
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 

In compliance with the prov1s1ons of the Federal Water Pollution Control Act, as 
amended, (33 U.S.C. 1251 et. seq; the "Act"), 

United Nuclear - Homestake Partners 
P.O. Box 98 
Grants, New Mexico 87020 

is authorized to discharge from a facility located at 

United Nuclear- Homestake Partners 
recovery plant 
McK in 1 ey County, New ~lex i co 

to receiving waters named Arroyo del Puerto to San t1ateo Creek 

in accordance with effluent 1 imitations, monitoring requ i rernents and other con­
ditions set forth in Parts I, II, and Ill hereof. 

This permit shall become effective on 

This permit and the authorization to discharge shall expire at midnight, 

Signed this day of 

yrono:l<nudson, P.E. 
Director, Water Management Division (6W) 



Effluent Characteristic 

Flow-m3;oay {MGD) 
Temperature 
Total Suspended Solids 
Chemical Oxygen Demand 
Radium 226 {dissolved) 
Total Radium 226 
Total Uranium 
Total Zinc 
Total Molybdenum 
Total Selenium 
Total Vanadium 
Biomonitoring*** 

* Report 
**See Part III, Paragraph 4. 

***See Part III, Paragraph 5. 
****See Part Ill, Paragraph 6. 
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Monitoring Requirements 

Measurement 
Frequency 

Continuous 
1/week 
1/week 
1/week 
1/week 
1/week 
1/week 
1/week 
1/month 
1/month 
1/month 
N/A 

Sample 
Type 

Record 
In Situ 
24-hr. composite 
24-hr. composite 
24-hr. composite 
24-hr. composite 
24-hr. composite 
24-hr. composite 
24-hr. composite 
24-hr. composite 
24-hr. composite 
**** 

The pH shall not be less than 6.6 standard units nor greater than 8.6 standard 
units and shall be monitored 1/week by grab sample. 

There shall be no discharge of floating solids or visible foam in other than 
trace amounts. 

samples taken in compliance with the monitoring requirements specified above 
shall be taken at the following location{s): At the discharge pipe from the ion 
exchange plant. 

Latitude 35• 39' 20" 
Longitude 1oa• 30' 28". 
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SECTION B. SCHEDULE OF COMPLIANCE 

The permittee shall achieve compliance with the effluent limitations 
specified for discharges in accordance with the follo1ving schedule: 

NONE 
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STANDARD CONDITIONS FOR NPDES PERMITS 

SECTION A. GENERAL CONDITIONS 

1. Duty to Comply 

The permittee must comply with all conditions of this permit. Any permit non­
compliance constitutes a violation of the Clean Water Act and is grounds for 
enforcement action; for permit termination, revocation and reissuance, or 
modification; or for denial of a permit renewal application. 

2. Penalties for Violations of Permit Conditions 

The Clean Water Act provides that any person who violates a permit condition 
implementing sections 301, 302, 306, 307, 308, 318, or 405 of the Clean Water 
Act is subject to a civil penalty not to exceed $10,000 per day of such 
violation. Any person who willfully or negligently violates permit conditions 
implementing sections 301, 302, 306, 307, or 308 of the Clean Water Act is sub­
ject to a fine of not less than $2,500 nor more than $25,000 per day of 
violation, or by imprisonment for not more than 1 year, or both. 

3. Duty to Mitigate 

The permittee shall take all reasonable steps to m1n1m1ze or correct any adverse 
impact on the environment resulting from noncompliance with this permit, 
including such accelerated or additional monitoring as necessary to determine 
the nature and impact of the noncomplying discharge. 

4. Permit Actions 

This permit may be modified, revoked and reissued, or terminated for cause 
including, but not limited to, the following: 

a. Violation of any terms or conditions of this permit; 

b. Obtaining this permit by misrepresentation or failure to disclose 
fully all relevant facts; or 

c. A change in any condition that requires either a temporary or 
permanent reduction or elimination of the authorized discharge. 

The filing of a request by the permittee for a permit modification, revocation 
and reissuance, or termination, or a notification of planned changes or antici­
pated noncompliance, does not stay any permit condition. 
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Notwithstanding paragraph A-4, above, if a toxic effluent standard or prohibi­
tion (including any schedule of compliance specified in such effluent standard 
or prohibition) is established under Section 307(a) of the Act for a toxic 
pollutant which is present in the discharge and such standard or prohibition is 
more stringent than any limitation for such pollutant in this permit, this per­
mit shall be modified or revoked and reissued to conform to the toxic effluent 
standard or prohibition and the permittee so notified. 

The permittee shall comply with effluent standards or prohibitions established 
under section 307(a) of the Clean Water Act for toxic pollutants within the time 
provided in the regulations that establish those standards or prohibitions, even 
if the permit has not yet been modified to incorporate the requirement. 

6. Civil and Criminal Liability 

Except as provided in permit conditions on "Bypassing" Section B, Paragraph B-3 
and "Upsets" Section B, Paragraph B-4, nothing in this permit shall be construed 
to relieve the permittee from civil or criminal penalties for noncompliance. 

7. Oil and Hazardous Substance Liability 

Nothing in this permit shall be construed to preclude the institution of any 
legal action or relieve the permittee from any responsibilities, liabilities, or 
penalties to which the permittee is or may be subject under Section 311 of the 
Act. 

8. State Laws 

Nothing in this permit shall be construed to preclude the institution of any 
legal action or relieve the permittee from any responsibilities, liabilities, or 
penalties established pursuant to any applicable State law or regulation under 
authority preserved by Section 510 of the Act. 

9. Property Rights 

The issuance of this permit does not convey any property rights of any sort, or 
any exclusive privileges, nor does it authorize any injury to private property 
or any invasion of personal rights, nor any infringement of Federal, State or 
local laws or regulations. 

10. Severability 

The provisions of this permit are severable, and if any provision of this 
permit, or the application of any provision of this permit to any circumstance, 
is held invalid, the application of such provision to other circumstances, and 
the remainder of this permit, shall not be affected thereby. 
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SECTION B. OPERATION AND MAINTENANCE OF POLLUTION CONTROLS 

1. Proper Operation and Maintenance 

The permittee shall at all times properly operate and maintain all facilities 
and systems of treatment and control (and related appurtenances) which are 
installed or used by the permittee to achieve compliance with the conditions of 
this permit. Proper operation and maintenance includes effective performance, 
adequate funding, adequate operator staffing and training, and adequate labora­
tory and process controls, including appropriate quality assurance procedures. 
This provision requires the operation of back-up or auxiliary facilities or 
similar systems only when necessary to achieve compliance with the conditions of 
the permit. 

2. Duty to Halt or Reduce Activity 

Upon reduction, loss, or failure of the treatment facility, the permittee shall, 
to the extent necessary to maintain compliance with its permit, control produc­
tion or all discharges or both until the facility is restored or an alternative 
method of treatment is provided. This requirement applies, for example, when 
the primary source of power of the treatment facility fails or is reduced or 
lost. It shall not be a defense for a permittee in an enforcement action that 
it would have been necessary to halt or reduce the permitted activity in order 
to maintain compliance with the conditions of this permit. 

3. Bypass of Treatment Facilities 

a. Definitions 

{1) "Bypass" means the intentional diversion of waste streams from any 
portion of a treatment facility. 

{2) "Severe property damage" means substantial physical damage to 
property, damage to the treatment facilities which causes them to 
become inoperable, or substantial and permanent loss of natural 
resources which can reasonably be expected to occur in the absence 
of a bypass. Severe property damage does not mean economic loss 
caused by delays in production. 

b. Bypass not exceeding limitations. The permittee may allow any bypass 
to occur which does not cause effluent limitations to be exceeded, but 
only if it also is for essential maintenance to assure efficient 
operation. These bypasses are not subject to the provisions of 
paragraphs c and d of this section. 

c. Notice 

{1) Anticipated bypass. If the permittee knows in advance of the need 
for a bypass, it shall submit prior notice, if possible at least 
ten days before the date of the bypass. 
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(2) Unanticipated bypass. The permittee shall submit notice of an 
unanticipated bypass as required in Section D, Paragraph D-6 
(24-hour notice). · 

d. Prohibition of bypass. 

(1) Bypass is prohibited and the Director may take enforcement action 
against a permittee for bypass, unless: 

(a) Bypass was unavoidable to prevent loss of life, personal 
injury, or severe property damage; 

(b) There were no feasible alternatives to the bypass, such as the 
use of auxiliary treatment facilities, retention of untreated 
wastes, or maintenance during norma 1 peri ads of equipment 
downtime. This condition is not satisfied if the permittee 
could have installed adequate backup equipment to prevent a 
bypass which occurred during normal peri ads of equipment down­
time or preventive maintenance; and 

(c) The permittee submitted notices as required under paragraph c 
of this section. 

(2) The Director may approve an anticipated bypass, after considering 
its adverse effects, if the Director determines that it will meet 
the three conditions listed above in paragraph d(l) of this 
section. 

4. Upset Conditions 

a. Definition. "Upset" means an exceptional incident in which there is 
unintentional and temporary noncompliance with technology-based permit 
effluent limitations because of factors beyond the reasonable control 
of the permittee. An upset does not include noncompliance to the 
extent caused by operational error, improperly designed treatment 
facilities, inadequate treatment facilities, lack of preventive 
maintenance, or careless or improper operation. 

b. Effect of an upset. An upset constitutes an affirmative defense to an 
action brought for noncompliance with such technology-based permit 
effluent limitations if the requirements of paragraph c of this section 
are met. No determination made during administrative review of claims 
that noncompliance was caused by upset, and before an action for 
noncompliance, is final administrative action subject to judicial 
review. 

c. Conditions necessary for a demonstration of upset. A permittee who 
wishes to establish the affirmative defense of upset shall demonstrate, 
through properly signed, contemporaneous operating logs, or other rele­
vant evidence that: 
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(1) An upset occurred and that the permittee can identify the specific 
cause(s) of the upset; 

(2) The permitted facility was at the time being properly operated; and 

(3) The permittee submitted notice of the upset as required in Section 
D, Paragraph D-6. 

(4) The permittee complied with any remedial measures required under 
Section A, Paragraph A-3. 

d. Burden of proof. In any enforcement proceeding the permittee seeking to 
establish the occurrence of an upset has the burden of proof. 

5. Removed Substances 

Solids, sludges, filter backwash, or other pollutants removed in the course of 
treatment of control of wastewaters shall be disposed of in a manner such as to 
prevent any pollutant from such materia 1 s from entering na vi gab 1 e waters. 



SECTION C. MONITORING AND RECORDS 

1. Representative Sampling 
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Samples and measurements taken as required herein shall be representative of the volume and nature of the monitored discharge. All samples shall be taken at the monitoring points specified in this permit and, unless otherwise specified, before the effluent joins or is di 1 uted by any other wastest ream, body of water, or substance. Monitoring points shall not be changed without notification to and the approval of the Director. 

2. Flow Measurements 

Appropriate flow measurement devices and methods consistent with accepted scien­tific practices shall be se 1 ected and used to insure the ace uracy and re 1 i ab i-1 ity of measurements of the volume of monitored discharges. The devices shall be installed, calibrated and maintained to insure that the accuracy of the measurements are consistent with the accepted capability of that type of device. Devices selected shall be capable of measuring flows with a maximum deviation of less than + 10% from true discharge rates throughout the range of expected discharge volumes. Guidance in selection, installation, calibration and opera­tion of acceptable flow measurement devices can be obtained from the following references: 

a. "A Guide to Methods and Standards for the Measurement of Water Flow", U. s. Department of Commerce, National Bureau of Standards, NBS Special Publication 421, May 1975, 97 pp. (Available from the U. s. Government Printing Office, Washington, D. c. 20402. Order by SO catalog No. C13.10:421). 

b. "Water Measurement Manual", U. S. Department of Interior, Bureau of Reclamation, Second Edition, Revised Reprint, 1974, 327 pp. (Available from the U. S. Government Printing Office, Washington, D. c. 20402. Order by Catalog No. 127.19/2:W29/2, Stock No. S/N 24003-0027). 
c. "Flow Measurement in Open Channels and Closed Conduits, U. S. Department of Commerce, National Bureau of Standards, NBS Special Publication 484, October 1977, 982 pp. (Available in paper copy or microfiche from National Technical Information Service (NTIS), Springfield, VA 22151. Order by NTIS No. PB-273 535/5ST). 
d. "NPDES Compliance Sampling Manual'', U. S. Environmental Protection Agency, Office of Water Enforcement, Publication MCD-51, 1977, 140 pp. (Available from the General Services Administration (8FFS), Centralized Mailing Lists Services, Building 41, Denver Federal Center, Denver, CO 80225.) 
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3. Monitoring Procedures 

Monitoring must be conducted according to test procedures approved under 40 CFR Part 136, unless other test procedures have been specified in this permit. 
4. Penalties for Tampering 

The Clean Water Act provides that any person who falsifies, tampers with, or knowingly renders inaccurate, any monitoring device or method required to be maintained under this permit shall, upon conviction, be punished by a fine of not more than $10,000 per violation, or by imprisonment for not more than 6 months per violation, or by both. 

5. Reporting of Monitoring Results 

Monitoring results must be reported on a Discharge Monitoring Report (DMR) form (EPA No. 3320-1). Monitoring results obtained during the previous three months shall be summarized for each month and reported on a DMR form postmarked no later than the 28th day of the month following the completed reporting period. The first report is due Duplicate copies of DMR's signed and certified as required by Section D, Paragraph D-ll, and all other reports required by Section D, Reporting Requirements, sha 11 be submitted to the Regional Administrator and the State at the following addresses: 
Myron 0. Knudson, P.E., Director 
Water Management Division (6W) 
U.S. Environmental Protection Agency 
Region VI 
First International Building 
1201 Elm Street 
Dallas, Texas 75270 

Charles Nylander, Program Manager 
Surface Water Section 
Water Pollution Control Bureau 
New Mexico Environmental 

Improvement Division 
P.O. Box 968 
Santa Fe, New Mexico 87503 

6. Additional Monitoring by the Permittee 

If the permittee monitors any pollutant more frequently than required by this permit, using test procedures approved under 40 CFR 136 or as specified in this permit, the results of this monitoring shall be included in the calculation and reporting of the data submitted in the DMR. Such increased frequency shall also be indicated. 

7. Averaging of Measurements 

Calculations for all 1 imitations which require averaging of measurements shall utilize an arithmetic mean unless other wise specified by the Director in the permit. 
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The permittee shall retain records of all monitoring information, including al.l calibration and maintenance records and all original strip chart recordings for continuous monitoring instrumentation, copies of all reports required by this permit, and records of all data used to complete the application for this permit, for a period of at least 3 years from the date of the sample, measurement, report or application. This period may be extended by request of the Director at any time. 

9. Record Contents 

Records of monitoring information shall include: 
a. The date, exact place, time and methods of sampling or measurements; 
b. The individual(s) who performed the sampling or measurements; 
c. The date(s) analyses were performed; 
d. The individual(s) who performed the analyses; 
e. The analytical techniques or methods used; and 
f. The results of such analyses. 

10. Inspection and Entry 

The permittee shall allow the Director, or an authorized representative, upon the presentation of credentials and other documents as may be required by law, to: 

a. Enter upon the permittee's premises where a regulated facility or acti­vity is located or conducted, or where records must be kept under the conditions of this permit; 

b. Have access to and copy, at reasonable times, any records that must be kept under the conditions of this permit; 
c. Inspect at reasonable times any facilities, equipment (including moni­toring and control equipment), practices, or operations regulated or required under this permit, and 

d. Sample or monitor at reasonable times, for the purposes of assuring permit compliance or as otherwise authorized by the Clean Water Act, any substances or parameters at any location. 



SECTION D. REPORTING REQUIREMENTS 

1. Planned Changes 
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The permittee shall give notice to the Director as soon as possible of any planned physical alterations or additions to the permitted facility. 
2. Anticipated Noncompliance 

The permittee shall give advance notice to the Director of any planned changes in the permitted facility or activity which may result in noncompliance with permit requirements. 

3. Transfers 

This permit is nontransferable to any person except after notice to the Director. The Director may require modification or revocation and reissuance of the permit to change the name of the permittee and incorporate such other requirements as may be necessary under the Clean Water Act. 
4. Monitoring Reports 

Monitoring results shall be reported at the intervals and in the form specified in Section C, Paragraph C-5 (Monitoring). 
5. Compliance Schedules 

Reports of compliance or noncompliance with, or any progress reports on, interim and final requirements contained in any compliance schedule of this permit shall be submitted no later than 14 days following each schedule date. Any reports of noncompliance shall include the cause of noncompliance, any remedial actions taken, and the probability of meeting the next scheduled requirement. 
6. Twenty-Four Hour Reporting 

The permittee shall report any noncompliance which may endanger health or the environment. Any information shall be provided orally within 24 hours from the time the permittee becomes aware of the circumstances. A written submission shall also be provided within 5 days of the time the permittee becomes aware of the circumstances. The written submission shall contain a description of the noncompliance and its cause; the period of noncompliance, including exact dates and times, and if the noncompliance has not been corrected, the anticipated time it is expected to continue; and steps taken or planned to reduce, eliminate, and prevent reoccurrence of the noncompliance. The Director may waive the written report on a case-by-case basis if the oral report has been received within 24 hours. 
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The following shall be included as information which must be reported within 24 hours: 

a. Any unanticipated bypass which exceeds any effluent limitation in the permit. 

b. Any upset which exceeds any effluent limitation in the permit. 

c. Violation of a maximum daily discharge limitation for any of the pollu­tants listed by the Director in Part III of the permit to be reported within 24 hours. 

7. Other Noncompliance 

The permittee shall report all instances of noncompliance not reported under Section D, Paragraphs D-1, D-4, D-5, and D-6 at the time monitoring reports are submitted. The reports shall contain the information listed in Paragraph D-6. 

8. Changes in Discharges of Toxic Substances 

The permittee shall notify the Director as soon as it knows or has reason to believe: 

a. That any activity has occurred or will occur which v1ould result in the discharge of any toxic pollutant which is not limited in the permit, if that discharge will exceed the "notification levels" described in 40 
CFR 122.61. 

b. That they have begun or expect to begin to use or manufacture as an 
intermediate or final product or byproduct any toxic pollutant which 
was not reported in the permit application. 

9. Duty to Provide Information 

The permittee shall furnish to the Director, within a reasonable time, any information which the Director may request to determine whether cause exists for modifying, revoking and reissuing, or terminating this permit, or to determine compliance with this permit. The permittee shall also furnish to the Director, upon request, copies of records required to be kept by this permit. 

10. Duty to Reapply 

If the permittee wishes to continue an activity regulated by this permit after the expiration date of this permit, the permittee must apply for and obtain a new permit. The application should be submitted at least 180 days before the expiration date of this permit. The Director may grant permission to submit an application less than 180 days in advance but no later than the permit expira­tion date. 
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All applications, reports or information submitted to the Director shall be signed and certified. 

a. All permit applications shall be signed as follows: 
(1) For a corporation: by a principal executive officer of at least the level of vice-president; 

(2) For a partnership or sole proprietorship: by a general partner or the proprietor, respectively; or 

(3) For a municipality, State, Federal, or other public agency: by either a principal executive officer or ranking elected official. 
b. All reports required by the permit and other information requested by the Director shall be signed by a person described above or by a duly authorized representative of that person. A person is a duly authorized representative only if: 

(1) The authorization is made in writing by a person described above. 
(2) The authorization specified either an individual or a position having responsibility for the overall operation of the regulated facility or activity, such as the position of plant manager, operator of a well or a well field, superintendent, or position of equivalent responsibility. (A duly authorized representative may thus be either a named individual or any individual occupying a named position.); and 

(3) Certification. Any person signing a document under this section shall make the following certification: 
"I certify under penalty of law that I have personally examined and am familiar with the information submitted in this document and all attachments and that, based on my inquiry of those indivi­duals immediately responsible for obtaining the information, I believe that the information is true, accurate, and complete. I am aware that there are significant penalties for submitting false information, including the possibility of fine and imprisonment." 

12. Availability of Reports 

Except for data determined to be confidential under 40 CFR Part 2, all reports prepared in accordance with the terms of this permit shall be available for public inspection at the offices of the State water pollution 



PART II 

Page 16 of 18 
Permit No. NM 0020389 

control agency and the. Regional Administrator. As required by the Act, permit applications, permits and effluent data shall not be considered confidential. 
13. Penalties for Falsification of Reports 

The Clean Water Act provides that any person who knowingly makes any false statement, representation, or certification in any record or other document sub­mitted or required to be maintained under this permit, including monitoring reports or reports of compliance or noncompliance shall, upon conviction, be punished by a fine of not more than $10,000 per violation, or by imprisonment for not more than 6 months per violation, or by both. 
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PART II I 
OTHER CONDITIONS 

1. The "daily aver·age" concentration means the arithmetic average (weighted by 
flow value) of all the daily determinations of concentration made dur·ing a 
calendar month. Daily determinations of concentration made using a composite 
sample shall be the concentration of the composite sample. When gr·ab samples 
are used, the daily determination of concentration shall be the arithmetic 
aver·age (weighted by flow value) of all the samples collected dur·ing that 
ca 1 en dar day. 

The "daily maximum" concentration means the daily determination of concentration 
for any calendar day. 

2. The term "24-hour composite sample" except for· volatile organics means a 
sample consisting of a minimum of eight (8) grab samples of effluents collected 
at regular intervals over a normal operation day and combined pr·oportional to 
flow, or a sample continuously collected pr·oportional to flow over a nor·mal 
operating day. 

3. Test Procedures 

a. The effluent character·istics "soluble radium 226" and "total r·adium 226" 
shall be measured by Method 706 "Radium 226 in Water" in accordance with the 
pr·ocedures discussed for soluble r·adium 226 and total radium 226 in Standard 
Methods for· the Examination of Water and Wastewater, 14th Edition, 1915, pg. 
667, or· an equlValent method. 

b. The effluent character·istic "Total Uranium" shall be measur·ed by the 
procedur·e discussed in the HASL Procedural Manual, edition by John H. Harley, 
HASL 300 Health and Safety Laboratory, U.s. Atomic Energy Commission, 1973, pg. 
EU-03, or an equivalent method. 

4. The following limitations shall apply 

Par·t 2, of New Mexico Water Quality Contr·ol Commission Regulations, 
Januar·y 21, 1981, Section 2-101, General Requir·ements: number 2 in subsection A 
which reads "mor·e than one daily composite sample in any thir·ty-day per·iod (in 
which less than ten (10) daily composite samples are examined)" the Chemical 
Oxygen Demand (COO) shall be less than 125 mg/1. 
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5. The permittee shall determine if eighty {80) percent or· gr·eater of the 
culture of test organisms will survive by use of the "Range-Finding Screening 
Test," set out in "Methods for Measur·i ng the Acute To xi city of Effluents to 
Aquatic Or·ganisms, "EPA-600/4-78-012 {Rev. July, 1978). Organisms for· this test 
shall be Daphnia sp. if the effluent is less than five {5) parts per thousand 
salinity or Mysid sp. If the effluent is equal to or gr·eater than five {5) par·t 
per thousand salinity. This screening test will be conducted within sixty {60) 
days of effectiveness of the bi omoni tori ng r·equi rements. Tests will be 
conducted once each quarter· for a duration of two year·s utilizing a static 
method for 24 hours and following this dilution scheme only: 

Effluent sample* - 100 percent by volume 
Dilution water 0 percent by volume 

*24-hour composite; r·efri gerated after collection 

If at any time during the two year testing period a test shows a sur·vi val of 
eighty {80) percent or less of the test organisms, the permittee shall within 
twenty-four {24) hours conduct a replacement static 48-hour median lethal 
concentration {LC50) test on the orginially collected sample. Replacement of 
effluent samples shall be once per 24 hours. Organisms for this test shall be 
Daphnia sp. if the effluent is less than five {5) parts per thousand salinity 
and reconstituted fresh water {EPA-600/4-78-012 Section 4) shall be used for· 
dilution. If the effluent contains greater than five {5) parts per· thousands 
salinity, Mysid sp. shall be used as the test organism, and r·econstituted 
seawater will be used as dilution water {EPA-600/4-78-012 Section 4). The 
remaining LC50 methodology is available in EPA-600/4-78-012. 

All screening and LC50 test results shall be reported with the Di schar·ge 
Monitoring Reports. The test results should include the chemical and physical 
data as specified in Section 7 of EPA-600/4-78-012. 
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NPDES Permit NM 0020389 * 
FINDINGS 

A. The Discharge 

INITIAL DECISION 

1. United Nuclear-Homestake Partners (UNHP) operates four ura­
nium mines and a uranium milling facility in the vicinity of 
of Grants, New Mexico. [Stipulation.l/J 

2. UNHP pumps groundwater infiltrating the mine shafts to the 
surface and diverts it to the milling facility for removal of 
leached uranium through ion exchange.[Stipulation.] 

3. Although it recirculates much of the water through the mine 
for additional leaching, UNHP discharges approximately 936,000 
gallons per day to Arroyo del Puerto. [Stipulation.] 

4. The discharged water contains Radium 226, Uranium, Selenium, 
and Molybdenum. [Stipulation.] 

B. The "Water" 

1. Arroyo del Puerto is an arroyo or gully incised by the 
erosive action of water flowing over alluvial soils deposited 
in the San Mateo Valley in the geologic past. [Nylander, EPA-
42. J 

2. Approximately three and one half miles downstream from 
UNHP's discharge point, Arroyo del Puerto intersects San Mateo 
Creek, another arroyo. [Ganus, KM-1; Stipulation.] 

3. From its junction with Arroyo del Puerto, San Mateo Creek 
continues in a southwesterly direction until it crosses the 

lj The contentions of the parties and facts upon which they 
are based are substantially similar to those of another adj u­
dication, In Re Kerr-McGee Nuclear Cor oration, (NPDES Permit 
NM 0020542, March 10, 1981 • The parties have stipulated that 
the hearing record in that case, together with supplementary 
information about UNHP 's plant processes and discharge 1 oca­
tion,shall form the record herein. 
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line between Valencia and McKinley Counties near "Deadman's 
Curve," a bend in Highway 53. At "Deadman's Curve," the bed 
of the creek narrows as it passes through culverts under the 
highway. Below the highway, San Mateo Creek's channel loses 
its incised character, branching out into a wider braided con­
figuration.[Nylander, EPA-42; Roundy, Tr. 376, EPA-18; AL-7.] 

5. Below "Deadman's Curve," the braided channel of San Mateo 
Creek crosses the Bert Roundy Ranch, winter range for a cow­
calf operation. Spreader dams obstruct the channel in this 
area. [Nylander, EPA-42; Roundy, Tr. 382; EPA-18; AL-7.] 

6. Below the Bert Roundy Ranch, UNHP has erected a tailings 
pile in the bed of the arroyo, obstructing it. Although aerial 
photographs taken in 1935 show the channel continuing to Rio 
San Jose, subsequent agricultural and residential development 
associated with the town of Grants, New Mexico now obstructs 
the historical channel below the tailings pile. [Nylander, EPA-
42; Robinson, SRI-43; SW-1; SW-4; EPA-18.] 

C. Flow 

1. In their natural states, Arroyo del Puerto and San Mateo 
Creek are ephemeral streams, containing surface flow only in 
response to epi sadie precipitation. As such flows travel 
down the arroyos, they are dimininished by evapotranspiration 
and infiltration. Thus, the distance that surface flow 
continues down the streams is primarily a function of the 
amount of precipitation. [Ganus, KM-1; Nylander, EPA-42.] 

3. UNHP's discharge, comingled with the discharges of other 
uranium mining facilities on Arroyo del Puerto and San Mateo 
Creek, results in surface flow in San Mateo Creek to a point 
approximately 1.3 miles bel ow its junction with Arroyo del 
Puerto, even in the absense of precipitation. [Ganus, KM-1.] 

4. Occasional natural flows induced by precipitation transport 
UNHP's discharge further down San Mateo Creek. Thus, on 
various occasions, surface flow in the creek has reached "Dead­
man's Curve" [Carver, Tr. 340; Roundy, Tr. 375], spreader dams 
on the Bert Roundy Ranch [Roundy, Tr. 382], and the UNHP tail­
ings pile [Roundy, Tr. 375]. 

5. On relatively rare occasions, preci pi tat ion contributes 
enough water to the surface flow in San Mateo Creek that it 
continues past the tailings pile, following roadbeds and 
flowing across open fields, gradually cutting a new channel 
in the process, until it reaches Rio San Jose near the Zuni 
View Trailer Park. Although such events are aperiodic, a 
local resident estimates their occurrence on the average of 
once every five years.[Robinson, SRI-43; Carver, Tr.344-347; 
Nylander, EPA-42.] 

6. Some water infiltrating the channel of San Mateo Creek 
migrates through the underlying alluvium, approximately dup-
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the surface channel. At Horace 
flow reemerges and enters Rio San 
Tr. 28; Nylander, EPA-42, Tr. 233; 

7. The travel time for this underground flow depends on the 
distance from its infiltration point to Horace Springs. UNHP's 
discharge takes between 154 and 1,000 years to migrate the 23 
miles from its usual infiltration point 1.3 miles below the 
junction of Arroyo del Puerto and San Mateo Creek to Rio San 
Jose. When precipitation augments surface flow in San Mateo 
Creek, thus carrying the discharge further downstream, travel 
time is correspondingly less. [Nylander, EPA-42, Tr 232-233; 
Ganus, KM-2, Tr. 27-28.] 

8. Rio San Jose flows into Rio Puerco, which flows into the 
Rio Grande. [Nylander, EPA-42; EPA-21.] 

D. Commerce 

1. The Bert Roundy Ranch is winter range for Mr. Roundy's 
cow-calf operation which produces 350-450 calves per year. 
[Roundy, Tr. 392.] 

2. Mr. Roundy consigns some of the calves to the Karler 
Packing Company in Albuquerque for auction in the interstate 
cattle market. [Roundy, Tr.·372-373, 377-378; Nylander, EPA-
42, Tr. 181-186; EPA-30A; EPA-30B; EPA-30C; EPA-32.] 

3. Mr. Roundy uses spreader dams to divert surface flow in 
San Mateo Creek, thereby irrigating grass consumed by his 
cattle. [Nylander, EPA-42; Roundy, Tr. 382.] 

4. Although Mr. Roundy's cattle drink from San Mateo Creek 
when water flows therein, they normally consume water derived 
from the alluvium underlying the creek. [Roundy, Tr. 380; 
Nylander, EPA-42, Tr. 181-182; AL-3B; AL4A; AL-4B; AL-6; EPA-
37, EPA-38.] 

5. The Rio Grande River is a navigable water of the United 
States. [Nylander, EPA-42.] 

CONCLUSIONS 

1. Pollution of Arroyo del Puerto is capable of affecting 
interstate commerce because: 

a. Arroyo del Puerto is tributary to the Rio Grande, a 
navigable water of the United States, and 

b. Arroyo del Puerto is tributary to San Mateo Creek, a 
stream affecting interstate commerce. 
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2 • .Under the Federal Water Pollution Control Act Amendments 
of 1972, 33 USC 12 51, ~ ~· Arroyo del Puerto is a." navigable 
water." 

DISCUSSION 

The sole issue of this adjudication is whether or not Arroyo 
del Puerto is a "navigable water" as defined in the Federal 
Water· Pollution Control Act Amendments of 1972 (FWCPA), 33 
USC 1251, et ~· and thus subject to the regulatory authority 
of the United States Environmental Protection Agency (EPA). 
In essence, UNHP argues Arroyo del Puerto is not a "navigable 
water" because it does not regularly contribute surface flow 
to a navigable water of the United States, i.e., a water 
navigable in fact. This argument is unsupported by the law. 

In FWCPA, the term "navigable waters" generally refers to all 
waters located within the geographic boundaries of the United 
States. United States v. Holland, 373 F.Supp. 665, 672 (M.D. 
Fla. 1974); United States v. Ashland Oil and Transportation 
Co. , 3 6 4 F. Sup p. 3 4 9 , 3 51 ( W. D. Ky • 19 7 3 ) , a f f' d 50 4 F. 2 d 131 7 
\Ofh Cir. 1974); United States v. Phel s Dod e Cor oration, 
391 F. Supp. 1181, 1185 D. Az. 1975 • In determining whether 
or not a particular area is a ''water" and thus included within 
this definition, the courts have adopted a functional approach, 
applying the term to geomorphic features capable of transport­
ing pollutant laden water to an area in which interstate' 
commerce may be affected.l/ Thus, the term has been applied 
to areas which are not always inundated, such as wetlands, 
P.F.Z. Properties, Inc. v. Train, 393 F. Supp. 1370 (D. D.C. 
1975); manmade "mosquito canals" above mean high water level, 
United States v. Holland, supra; diked evaporation ponds, Les­
lie Salt Co. v. Froehlke, 578 F.2d 742 {9th Cir. 1978);ari 
intermittent stream, United States v. Texas Pipeline Co., 611 
F.2d 345 {lOth Cir. 1979); and a normally dry arroyo, United 
States v. Phelps Dodge Corporation, supra. 

In United States v. Phelps Dodge Corporation, supra, the court 
explained this functional approach at 391 F.Supp. 1187: 

For the purposes of this Act to be 
effectively carried into realistic 

lt EPA's General Counsel also takes this functional approach, 
opining that "navigable waters" are those, the pollution of 
which is capable of affecting interstate commerce. 2 Gen. 
Couns. Op. 139 (February 6, 1973). In former 40 CFR 125.l{p), 
EPA provided an exemplary list of such waters. Contrary to 
UNHP's assertions, that list does not purport to be nor is it 
exclusive. See In Re Ely, Nevada, 2 Gen. Couns. Op. 129 
{NPDES Decision 30, September 18, 1975); In Re Phoenix, Ari­
zona, 2 Gen. Couns. Op. 283 (NPDES Deci sian 53, December 17, 
1976). Indeed, no administrative agency may lawfully narrow 
the scope of the statutory definition through regulation. 
N.R.D.C. v. Callaway, 392 F.Supp. 685, 686 {D. D.C. 1975). 
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achievement, the scope of its control 
must extend to all pollutants which 
are discharged into~ waterway, 
including normally dry arroyos, where 
any water which might flow therein 
could reasonably end up in any body 
of water, to which or in which there 
is some public interest, including 
underground waters. 

By definition, there is a public interest in navigable waters 
of the United States, i.e., waters navigable in fact. See e.g. 
United States v. Appalachian Electric Power Co.,311 U.S. 377, 
404-405, 61 s.ct. 291,298 (1940). Thus, if the water flowing 
through Arroyo del Puerto reaches such a water, further evi­
dence of interstate commerce is unnecessary to find the arroyo 
a "navigable water." See e.g. United States v. Texas Pipe 
Line Co., supra, at 611 F.2d 347. 

Historically, water from Arroyo del Puerto flowed through San 
Mateo Creek, Rio San Jose, and Rio Puerco to the Rio Grande, 
a navigable river of the United States. Admitting that this 
tributary relationship existed in the past, UNHP contends that 
surface flow from San Mateo Creek into Rio San Jose now occurs 
too irregularly, if at all, to support regulatory jurisdiction. 

In fact, such surface flow is a relatively rare event. Arroyo 
del Puerto and San Mateo Creek 1 ose much of their surface water 
to evapotranspiration and infiltration, forces enhanced by the 
many obstructions which have been erected in the historic bed 
of the creek.l/ Nevertheless, upstream precipitation events 
occasionally generate enough flow so that a surface connection 
exists. Larry Carver, a long time resident of Grants, New 
Mexico who has observed such events,i/ estimates that they 
occur on an average of once every five years. (Carver, Tr. 336.] 
In cases involving intermittent or ephemeral streams like San 
Mateo Creek, however, the fact that a tributary relationship 
occurs "only once a year, or even less frequently," is irrele-

1; Although the presence of changed conditions or artificial 
obstructions to flow is irrelevant to a determination of "navi­
gability'' under FWPCA, P.F.Z. Properties v. Train, supra, at 
393 F.Supp. 1380; In Re Central Illinois Public Service Co., 
2 Gen. Couns. Op. 27 (NPDES Dec1 sion 7, Apri I 8, 1975); In Re 
Phoenix, Arizona, supra, the record does not indicate how much 
more frequently the surface connection would exist in the 
absence of obstruction. 

i; UNHP speculates that Mr. Carver actually observed the 
waters of Lobo Creek, another arroyo which inundates Grants 
more frequently than San Mateo Creek. [Ganus, KM-2.] Mr. 
Carver's testimony, ·however, shows that he knows the difference 
between San Mateo Creek flooding and Lobo Creek flooding. 
[Carver, Tr. 349-351.] -
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vant. Jurisdiction is still present. In Re Phoenix, Arizona, supra at 2 Gen. Coun. Op. 290. 

Even were there never surface flow between San Mateo Creek and Rio San Jose, the creek would still be a tributary of navigable waters of the United States. Water infiltrating the bed of San Mateo Creek is not "1 ost" to the Rio San Jose. All parties to this adjudication agree that at least some of this infil­trating water migrates through the shallow alluvium underlying San Mateo Creek to Horace Springs, where it reemerges and flows into the Rio San Jose. This subsurface connection independently supports a conclusion that Arroyo del Puerto is tribut·ary to the Rio Grande and thus a "navigable water." See In Re Phoenix, Arizona, 2 Gen. Couns. Op. 405 (NPDES Deci­sion 70, August 9, 1978). 

It was unnecessary for EPA to trace the flow from Arroyo del Puerto as far as Rio San Jose in any event. San Mateo Creek and its underlying alluvium are themselves waters "in which there is some public interest" because their pollution could affect interstate commerce. 

Bert Roundy runs a cow-calf operation, maintaining a more or less constant number of cows for breeding and selling the calves they produce. During Spring and Summer, Mr. Roundy's cattle graze near Bluewater, New Mextco. Around the first of september, Mr. Roundy moves his cattle to 1 and adjacent to San Mateo Creek, between the county 1 ine and the United Nuclear Homestake Partner's tailings pile. About a month later, he cuts out the calves, 350 to 450 of which are shipped to Albu­querque or Belen, New Mexico for slaughter or auction in the interstate market. The cows and fewer than 20 calves retained for replacement breeding stock remain on the land adjacent to the creek until the following year. [Roundy, Tr. 380, 392, 395; Nylander, EPA-42; EPA-3 0.] 

Water from San Mateo Creek plays an integral role in Mr. Roundy's cow-calf operation. Mr. Roundy and his father before him have built earthen "spreader" dams across the creek, thus checking the occasional flow of water therein and causing it to inundate and saturate a greater surface area. This primitive irrigation promotes the growth of grass, thus increasing the number of cattle that may forage on the land and, correspondingly, the number ofcattle avail­able for sale in the interstate market. [Roundy, Tr. 382.] 
Although Mr. Roundy's cattle occasionally drink from San Mateo Creek, surface flow therein is too infrequent to be a reliable drinking water supply for them. Such a supply is provided by the alluvium underlying the creek, which is tapped by a number of wells on the ranch. It is most probable that Mr. Roundy uses these wells to water his cattle. [Roundy, Tr. 380; Nylander, EPA-42, Tr. 181-182; AL-3B; AL-4A; AL-4B; AL-6; EPA-37; EPA-38.] 
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Pollution of the waters of San Mateo Creek or the underlying 
alluvium would affect Mr. Roundy's operation and the interstate 
cattle industry of which it is part. Without a reasonably clean water supply for watering and irrigation, such a busi­
ness cogld not survive or contribute cattle to the interstate 
market.-/ 

Mr. Roundy's ranch is, of course, only an example demonstrating 
the manner in which pollution of San Mateo Creek and the all u­vium beneath it could affect interstate commerce. Because of 
the slowness of underground flow through the alluvium, its pol­
lution by UNHP's discharge will have little, if any, effect on the present ranching operation. Nevertheless, such pollution 
could affect similar commerce in the future. Accordingly, San 
Mateo Creek and its tributary, Arroyo del Puerto, are "navi­gable waters" which FWPCA mandates EPA protect. 

March 11, 1981 

~~14/~·~ ESE. PHILLIS 
Acting Regional Administrator 

'l! To estab 1 ish San Mateo Creek's potential effect on inter­
state commerce, it is unnecessary that cattle have been trans­
ported across state 1 i nes after quaffing alluvial waters or eating irrigated grass. See e.g. Wickard v. Filburn, 317 U.S. 
111, 127-128, 63 S.Ct. 82, 90-91 (1942); Maryland v. Wirtz, 
392 U.S. 183, 192-193, 88 S.Ct. 2017, 2022 (1968). It is here noted, however, that Mr. Roundy's cattle operation formerly 
used pastures in Colorado as summer range and shipped stock to 
feedlots in Kansas and Nebraska. [Roundy, Tr. 372, 380, 395.] 
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